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Current Topics. 


Owen y. Viscount Rothermere. 

THE EXTRAORDINARY scenes and proceedings witnessed in 
Mr. Justice AstBuRY’s court on Friday of last week are, 
fortunately, extremely rare occurrences in our courts. 


Owen v. Viscount Rothermere and Others, undoubtedly called 
for a careful investigation before the charges were made in 
open court. The fact that they were made against men 
engaged in +he administration of justice not only increased 


the demand for such an investigation, but called for the utmost | 


restraint on the part of counsel when the allegations were being 
publicly announced. Learned counsel, whatever preliminary 
investigations may have been conducted—to say the least 
lacked restraint. But Mr. Justice AstBURY in his judgment 
has adequately dealt with this aspect of the proceedings. 
It is the almost unprecedented scene of a distinguished judge 
literally bullied in his own court that is most to be deprecated 
in those unfortunate proceedings, and that receives the general 
condemnation of all who strive to cultivate general respect 
for law and order. 


The Errant Golf Ball again. 


In AN undefended case in the Westminster County Court 
this week (71 Sou. J., p. 162), a limited company recovered 
thirty shillings from a _ golfer, the cost of repairing 
damage done to the wind-screen of their motor-lorry 
as the result of his drive. Counsel for the plaintiffs, according 
to the report, stated that it was the first time the point had 
ever come before the courts, the previous cases of damage by 


The | 


nature of the allegations supporting the motion moved in | 


| order 


| how 


golf balls being of a different nature, in that the public highway | 


was not the scene. He observed, truly, that the point affected 
a large number of people, users of the highway, and the judge 
gave it as his opinion that, in the case of a highroad or public 
path alongside or across a golf course, the liability was obvious. 


The general issue as to liability for hurt by a driven golf ball 
or slogged cricket ball where the hitter is not guilty of negli- 
gence was discussed last year in these columns (70 Sot. J., p. 638, 
“The Law of ‘Cut-Over’’’), and the authority of Stanley 
v. Powell, 1891, 1 Q.B. 86 (a sportsman not held responsible 
for a ricochet), was questioned. This decision was further 
discussed in correspondence, p. 751, and stated to have been 
| judicially disapproved in British Columbia, p. 771. If the 
| Westminster case had been defended, Stanley v. Powell would, 
no doubt, have been quoted for the defendant, and the 
rejoinder for the plaintiff would have been of interest. For, 
even if the learned judge had thought as little of Mr. Justice 
DENMAN’s decision as Mr. Beven did (see p. 751), he would, 
of course, have been bound to follow it. The curious may 
note that, whereas the English courts have decided on the 
flight of a golf ball, the Scottish Courts have had to give 
| similar consideration to the game of cricket in Ward vy. 
| Abraham and Others, 1910, 47 8.L.R. 252—where, however, 
the ball fell in private ground. The question of the joint 
responsibility of all the players was there discussed, but, 
since they were small children, not authoritatively decided. 


The Poplar Surcharge. 


THE JUDGMENT of the Divisional Court in R. v. Minister of 
Health : ex parte Dore (71 Sou. J., p. 160), will furnish matter 
for discussion from several standpoints. It will probably 
be the subject of appeal. If it be upheld, and the 
of the Minister remitting the surcharge remain 
quashed, the advisers of the enterprising ratepayer who 
has moved in the matter will be faced with the question 
the surcharge to be enforced. Much ingenuity 
and more litigation will be required if a very grave difficulty 
in their way is to be overcome. That difficulty is indeed so 
serious that Mr. Dore’s victory may well prove to be but a 
paper one after all. On the 3rd April, 1925, the House of 


18 


| Lords gave its decision upholding the auditor's surcharge : 


The report being such a short one, it is possible that Castle | 


v. St. Augustine’s Links Ltd. and Another, 1922, 38 T.L.R. 615, 
was cited and distinguished on the ground that the judge 
there found that the then thirteenth hole of the St. Augustine’s 
links (no doubt it has been changed since) wasa public nuisance, 
and the golfer whose ball struck a windscreen was negligent, 
facts which the plaintiff in the above case might not have been 
able to establish. Otherwise the facts appear to have been 


almost exactly similar in each instance, except for the unfor- 
tunate incident in the St. Augustine's Case that the glass from 
the broken windscreen destroyed the motor-driver’s eye. 


Minister of Health. 


| of which the following enactments are the links : 





and in the following 
at the Thames 


A.C. 578; 
commenced 


Roberts v. Hopwood, 1925, 
December proceedings were 


| Police Court for the enforcement of the surcharge, although 


at that time the question of its remission was before the 
The proceedings had then to be begun 
because otherwise the limited period of nine months fixed by 
the Poor Law Amendment Act, 1849, s. 9, within which such 
proceedings must be taken, would have expired, and the sum 
would have been irrecoverable by the statutory method 
provided. That section is applied by a chain of references 


The Public 
8 


5. 
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Health Act, 1875, s. 247 (9), which makes surcharges on the 
accounts of urban aythorities recoverable in the same way 
as surcharges on the poor rate accounts ; s. 71 (3) of the Local 
Government Act, 1888, which requires county council accounts 
to be audited in the same manner as those of an urban authority 
under ss. 247 and 250 of the Public Health Act, 1875; s. 40 
of the Local Government Act, 1888, which makes the London 
County Council such a county council ; and s. 14 of the London 
Government Act, 1899, which requires metropolitan borough 
accounts to be audited as London County Council accounts, 
and applies to the former the enactments relating to the 
latter. There is an alternative method of recovery of the 
surcharge under s. 11 of the Summary Jurisdiction Act, 1884, 
but the limit of time applies to this also. Apart from these 
two statutory methods of recovery there is no redress. The 
principle which makes it impossible to recover sums for 
which there is no liability at common law, except by 
statutory procedure provided for the case, is laid down 
in Barraclough v. Brown, 1897, A.C. 615. After adjournments 
from time to time, the proceedings in the police court ended 
by no parties appearing on the final date fixed. The period 
of time for proceedings runs from the determination of an 
appeal to the King’s Bench Division, or to the Minister of 
Health (the successor of the ‘‘ Poor Law Board ’’), against the 
surcharge. The appeal, as stated above, was finally 
determined, on the 3rd April, 1925. The subsequent applica- 
tion to the Minister of Health has been held by the High 
Court not to be an appeal; if this decision be upset the only 
result will be that the remission is lawful, and there will 
be no sum to enforce. The dilemma is a difficult one; either 
there will be no sum to proceed for, or there will be no 
means of proceeding for it. 


Corroboration of Police Evidence. 

THE Lonpvon Sessions have upheld the appeal of a doctor 
against a conviction under the Vagrancy Act, 1898. The 
deputy chairman, in delivering the judgment of the court, 
is reported to have) said: “The court is not prepared 
absolutely to affirm the innocence of the appellant, nor 
is it prepared to state its disbelief of the evidence of 
the officers, but it is impressed with the public danger 
which arises in the absence of any attempt, whether 
it is likely to succeed or not, to obtain independent evidence, 
and, in these circumstances, the appeal is allowed, but without 
costs.” The phrasing of the judgment lends itself to criticism 
on the ground of its inconclusiveness ; but one illogical judgment 
more or less does not matter in itself. The position which 
follows is, however, very unsatisfactory. Civilian corrobora- 
tion in such cases is, for obvious reasons, extraordinarily 
difficult to obtain. If it is to be a sine qua non, either all such 
charges must be dismissed in its absence or the police must 
be given power forcibly to detain the necessary witnesses 
neither alternative is likely to work well. If it is thought 
that police evidence is necessarily untrustworthy, and that 
officers are prepared to commit perjury (the evidence given 
in great detail in such cases must be either perjured or truthful), 
it is slightly ridiculous to suggest to them that an attempt to 
obtain such evidence will suffice, because they can lie upon 
that detail as easily as upon any other. 


A Death Duty Hardship. 

A RECENT correspondence in The Times on death duties 
brought forth the usual tale of letters on the plight of those 
who have to pay them. The right answer to the majority 
of such letters is that such payments are for full value received, 
for, if proper expenditure on the war had not been made, the 
indemnity to the Kaiser, running into eleven figures in sterling, 
would not have left them much residue. In at least one case, 
however, a grievance with some foundation was revealed, 
which may be commended to the attention of the Inland 
Revenue Authorities. An annuitant for £300 under a will 
had died, and a fund of over £6,200 was set free. Since the 





benefit of it thereupon accrued or arose in favour of the 
residuary legatees, estate duty was leviable under the Finance 
Act, 1894, s. 2 (1) (6), the rate being found by the aggregation 
directed in s. 4. The annuitant happening to be a lady of 
wealth, the rate was no less than 16 per cent., with the con- 
sequence that the estate duty was four times that leviable 
if the annuity fund had stood alone. The letter, whether 
accidentally or otherwise, refrained from stating the percentage 
duty on the original testator’s estate, but if it was less than 
16 per cent. the grievance seems legitimate. The writer of 
the letter suggests the possibility of the maximum 40 per cent. 
duty, -but annuities are seldom left to millionaires. In fact 
normally annuities are left to old servants and others because 
they are poor, and the percentage in the ordinary case is 
therefore smaller instead of larger than that on the death 
of the testator. Assuming then that Mr. CHURCHILL cannot 
forgo revenue, perhaps such hard cases as the abovem ight 
be abolished if the percentage of duty on the annuity fund 
were fixed with reference to the total of the original testator’s 
estate rather than that of the annuitant. Even if the rate 
were fixed at half the original percentage, the duty on annuities 
falling in on the deaths of old servants, etc., would almost 
certainly be increased, while those in such cases as that now 
discussed would be lessened and there would be a general 
levelling. An obvious criticism to this scheme, however, is 
that a millionaire’s residuary legatee, if the annuity was given 
free, would only have a small fraction of the annuity fund 


left. 


Not Proven. 

A RECENT Scottish trial resulting in a verdict by the jury of 
‘not proven” draws attention once again to this form of 
acquittal, for acquittal it is, despite its seeming half- 
heartedness. Sir WALTER Scott, who was a profound lawyer 
as well as a great novelist, disliked what he called this 
‘ bastard verdict,” adding, “ I hate that Caledonian medium 
quid. One who is not proved guilty is innocent in the eyes 
of the law.” It has sometimes been suggested that this 
verdict of “‘ not proven’’ was a device to salve the tender 
consciences of Scottish jurymen. It is true that when juries 
in ¢ivil actions were introduced into Scotland rather more 
than a century ago there was a great outcry against the 
provision in the statute requiring unanimity on the part of 
the jury to a verdict. Were some of the members of the jury, 
it was asked indignantly, to perjure themselves for the benefit 
of the parties to the action? Eventually, the requirement of 
unanimity had to be abandoned in view of those protests. 
But unanimity on the part of the jury in a criminal case was 
never, nor is it now, legally necessary, so none of the members 
were ever required to “ perjure” themselves. What, then, is 
the explanation of the existence of the verdict of “ not 
proven,” in addition to that of “ not guilty,” when the legal 
effect on the prisoner is precisely the same? It has been by 
accident and not by design that this “ bastard verdict ”’ finds 
its place in Scottish criminal procedure. “ Not proven ” and 
its converse “* proven ” were introduced by the lawyers of the 
seventeenth century as the appropriate verdicts in reference 
to the indictment, and till towards the end of the eighteenth 
century four forms of verdict were in use, namely, “ proven,” 
“not proven,” “guilty ”’ and “not guilty,” but not long 
afterwards “ proven” fell into disuse, although for some 
unexplained reason that of “ not proven” continued to be 
employed, and is still taken advantage of by a jury which, 
while declining to pronounce aye or no whether a prisoner is 
in fact guilty or innocent, take refuge in the non-committal 
answer that they are not satisfied that guilt has been brought 
home to him. But one thing is clear, that a prisoner against 
whom a charge has been found “ not proven’’ cannot again 
be put upon his trial for the same offence. In the terminology 
of Scots law such a person has “ tholed an assize,” which is 
the equivalent of our “ autrefois acquit.” 
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Death Duties. 


ExcEssIvE BurpEN. Lire INTERESTS AND ANNUITIES. 
** AGGREGATION.” 


By H. ARNOLD-WOOLEY 
(Author of “‘ A Handbook on the Death Duties.’’ *) 


RECENT correspondence in The Times has again drawn attention 
to the immoderate heaviness of the Death Duties. It has 
been said in some quarters that the complainants are shirking 
the fact that they are now paying for the war, and that if 
they had been called upon to pay an indemnity to the Kaiser 
they would have been in a far worse plight. This is not, however, 
the place in which to enlarge upon that side of the question. 
What we have to consider is whether the burdens are fairly distri- 
buted amongst our population, and also whether they are so high 
as to cause evasion, etc. So far as the Death Duties are 
concerned, there can hardly be two opinions. The present 
system is full of absurd and flagrant causes of injustice and 
hardship. It is with one or two special cases only that it is 
proposed to deal in this short article. Those who are inter- 
ested in the subject of reform will find a number of additional 
matters equally calling for attention outlined in a special 
chapter of ““A Handbook on the Death Duties,” recently 
published by The Solicitors’ Law Stationery Society, Limited, 

In the case of property passing on deaths occurring since 
s. 14 of the Finance Act, 1914, came into force (15th August, 
1914) Estate Duty is payable on the full capital value of 
the fund, whether the deceased had an absolute or only a 
life interest. The only exception is the case of the death of 
the surviving party to a marriage, and that only where the 
following conditions are fulfilled : (a) Estate Duty must have 
been paid on the fund on the death of the first spouse, or if 
that occurred before 2nd August, 1894 (when Estate Duty 
was first imposed), Probate Duty or whatever duty was 
then in torce, must have been paid, and (b) the surviving 
spouse must only have a life interest and must not be “ com- 
petent to dispose of” the fund. That is to say, he or she 
must not have a general power of appointment, although 
there may be a special power. 

It should be remembered that if the first spouse died before 
2nd August, 1894, and the settled fund was realty, the excep- 
tion cannot apply, because no duty was payable on realty 
at the date the first spouse died. 

Take the case of a captain of industry who dies worth, say, 
£110,000. He leaves the whole to his wife for life, then a brother 
for life, and then toa hospital. His wife is an old person, and so 
is his brother, and both die within a year or two of the testator. 
The following duties are payable (approximately) before the 
hospital receives the money : Estate Duty £55,000 and Legacy 
or Succession Duty £10,000, total £65,000. If any part of 
the property consists of land or a business and the deaths 
occur within five years of one another, there may be a slight 
reduction in the Estate Duty (the figure given for Legacy 
Duty allows for some reduction of the full amount), but subject 
to that, the whole of the huge sum named might be taken by 
the State within so short a period as a few months from the 
testator’s death. This surely passes all bounds of fairness, 
and even of prudence. 

The present system of remission of duty in the case of 
‘* Quick Successions ”’ to land or a business should be extended 
to all kinds of property which can be identified as passing on 
successive deaths. All settled property can be readily identified, 
and so ean unsettled property in many cases. 

To interpolate another point which the writer feels strongly 
to require amendment, is it not wholly wrong that the estate 
of a man who leaves a large number of children should be 
mulcted to the same extent as if he had only one, or even none 
at all ? 


*The Solicitors’ Law Stationery Society, Ltd., price 7s. 6d. net. 











ANNUITIES GIVEN BY WILL. 

A bequeaths an annuity of £500 to his sister B, payable out 
of his residuary estate, which is valued at £50,000. B is an 
old lady and dies soon after A. Estate Duty is paid on A’s 
death on his whole estate, and also Legacy Duty on the 
annuity, and on B’s death both Estate Duty and Legacy Duty 
are again payable in respect of the cesser of the annuity. 
There is space only here to deal with the Estate Duty. The 
theory underlying the claim for duty may be sound enough, 
being based on the fact that, by reason of B’s death, the 
residuary legatees of A become better off to the extent of the 
annuity which has ceased. But the amount of duty claimed 
is far too high. Suppose the £50,000 fund produces £2,500 
annually ; duty is assessed on one-fifth of £50,000, viz., 
£10,000. If the fund produces only £1,000 a year, duty will 
be assessed on half of £50,000, viz., on £25,000. Moreover, 
the rate of duty is arrived at by aggregating the £10,000 or 
£25,000 with all the property passing on B’s death. Between 
the dates of the deaths of A and B the latter may have been 
left additional annuities or legacies, so that the rate of duty 
payable by A’s residuary legatees may be as high as 40 per 
cent. And the trouble is that no one can foretell what the 
rate will be until B is dead. When the annuitant is past 
middle life, and more especially when he is likely to have 
property of his own, it is best for the testator’s executor to 
purchase an annuity from an insurance company. Sed Qu. 
Can the executor do it if the will expressly provides for a fund 
to be set aside, or for the annuity to be paid out of the income 
of the residuary estate? For a man aged sixty-four a £500 
annuity costs about £5,000. When he dies no duty is payable, 
and the duty alone might have amounted to £5,000 or more. 
In addition, the income received by the residuary legatees 
during the annuitant’s lifetime is increased, because only £5,000, 
instead of about £10,000, has been applied to meet the annuity. 
The argument becomes, of course, correspondingly stronger 
the higher the age of the annuitant is assumed to be, because 
the annuity costs less to buy. 

As To “ AGGREGATION.” 

Generally speaking, the rate of Estate Duty depends upon 
the total value of all the property passing on the death, that 
is to say, deceased’s own property and funds in which he had 
a life interest. It is obvious that the latter may have come 
to him from quite different sources and on his death go to 
quite different people, and yet all are taxed at a rate which has 
no relation whatever to the size of the fund they take. Fund 
No. 1, worth £100,000, which goes to A, will bear say, 30 per 
cent. duty, and Fund No. 2, worth £500, which goes to B, 
will bear the same rate. Could anything be more unjust, 
unless it be a case like the following, which is related by a 
writer to The Times :—* A, by his will, left his Barton estate 
to his friend B for life, with remainder to the three daughters 
of B in equal shares. B, by his will, left his own small estate 
equally among his three daughters, and a son, C, so that each 
of them was entitled to a fourth part of B’s estate. On the 
death of B his own estate was, apart from aggregation, liable 
to Estate Duty at 4 per cent., but in order to ascertain the 
appropriate rate of duty payable, the value of B’s estate had 
to be aggregated with that of the Barton estate, which raised 
the rate to 9 per cent. It will be seen that, although 
C took no interest whatever in the Barton estate, his one fourth 
share in his father’s, B’s estate, had to contribute towards 
the additional 5 per cent. in the same way as the shares of his 
three sisters, who became jointly entitled to the Barton estate.” 

Many persons will elect to make some of their benefactions 
in their lifetime, and in this connexion the remarks below as 
to the formation of a company may be of assistance. If the 
donor dies within three years of the gift, Estate Duty (but not 
Legacy or Succession Duty) will be payable, and the duty 
will be payable by the donee (not by the executor). The 
donee can at small cost insure the donor’s life for a three-year 
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period for a sum equal to the probable amount of duty. The 
gift must be an out-and-out one, with no reservation to the 
donor. No sham sale or anything of that kind is of use. 
But some arrangements not wholly foreign to the donor's 
interests are open: see Aft.-Gen. v. Boden, 1912, 1 K.B. 539 ; 
81 LJ, K.B. 704 > Alt.-Gien. v. Seccombe, 191] ’ 2 K.B. 688 ; 
80 L.J., K.B. 913; 105 L.T. 18. 


The Statute of Limitations: 


An Important Decision. 
By E. P. HEWITT, K.C,, LL.D. 


| Tue case of Harnett v. Fisher, 1927, 1 K.B. 402, raised questions 


of wide interest. 


It may be observed that there are other legitimate methods | 


of mitigating the duties and that such methods are by no 
means in disfavour in the courts. In fact judicial approval 
has been expressly conferred in the well-known case of Re 
Beech, 1898, 2 Q.B. 147, and other cases. 

Some of these methods may be very briefly summarised 
as follows: , : : 

(1) Formation of Holding Company. In 
especially if the company earns no income, the shares in the 
company will be valued at less than the assets transferred 
to it. Sut this cannot always be relied upon. See M‘Connel 
v. Commrs. of In. Rev., Court of Session (Scot.), 19th June, 
1926. Shares in the company can be transferred to members 
of the family and other intended beneficiaries in return for 
services to be rendered to the company, and the shares so 
transferred will not be liable to duty. The owner of the 
property will still retain full control of it if he has a voting 
majority. The expense of forming the company must not, 
however, be overlooked. The Japital Duty and Conveyance 
Duty are heavy. 

(2) The testator can acquire a domicile abroad (including 
the Channel Islands and the Isle of Man) and take his 
property with him. No legacy duty will then be payable ; 
Estate Duty will only be payable on the property left here and 
Succession Duty will be payable on any freehold or leasehold 
property left here. Butifthe property abroad is subject to 
a “ British Settlement” it may be liable to United Kingdom 
duties. It is, therefore, suggested that if there is settled 
property, steps should be taken, if practicable, not only to 
invest the funds abroad, but to appoint foreign trustees, 
as for example a bank or other corporation. For the 
benefit of anyone contemplating a step of this nature it 
may be remarked that certain British and Indian Govern- 
ment securities can be converted to bearer, and if the bearer 
warrants are abroad at the date of death they rank as 
foreign assets—not as British ones. 

(3) The deceased can buy an annuity for himself, thus 
leaving no capital at his death. 

(4) He can save Legacy Duty and Succession Duty by 
giving property really intended for persons or charities 
liable at 10 per cent. to trusted relatives, who are liable at 
1 per cent. rate only, with informal instructions to deal 
with the property in the way he desires. So long as he does 
not create a legal trust he will save the higher duty. 

(5) If chattels not producing income, such as silver, 
furniture and pictures, are settled, no Legacy Duty is payable 
until the death of someone able to dispose of them. A settle- 
ment of such articles, therefore, may serve the double 
— of keeping such property in the family and of saving 

eavy Legacy Duty. 

(6) United Kingdom Death Duties are not payable on 
immovable property situated abroad, even if the deceased 
died domiciled here. It will, therefore, save duties if a 
part at least of one’s investments consist of such property. 
There are plenty of countries where Death Duties are on a 
more reasonable basis than they are here. 


some Cases, 


The attention of the Legal Profession is called to the fact 
that the PHUSNIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 
proposals for Fidelity Guarantee and Court Bonds, Loans on 
Reversions and Life Interests. Branch Offices at 11,Waterloo 
Place, S.W.1 ; 187, Fleet Street, E.C.4 ; 20-22, Lincoln’s Inn 
Fields, W.C.2 ; and throughout the country. 


The plaintiff sued the defendant, a medical 
man, claiming damages for negligence in certifying the plaintiff 
to be of unsound mind and a proper person to be taken charge 
of and detained under care and treatment. 

On the 10th November, 1912, the defendant and another 
medical man, since deceased, each gave a certificate under the 
Lunacy Act, 1890, s. 4 (2), that the plaintiff was a lunatic, 
and on the same day a reception order was made by a justice 
under which the plaintiff was detained. He remained in 


| detention in various asylums until the 15th October, 1921, 





when he escaped, and on the 3lst May, 1922, he issued the 
writ in this action. 

At the trial, the jury found that the plaintiff was not of 
unsound mind at the date when he was certified (the 
12th November, 1912), and they further found that the 
defendant did not act with reasonable care, and they assessed 
the damages at £500. 

In spite of the finding of the jury, it was contended on 
behalf of the defendant that the action should be dismissed. 
The defendant, it was argued, owed no duty to the plaintiff, 
with whom he had no contractual relation; the duty he 
owed was to the parties who requested his advice. The 
learned judge decided this point against the defendant ; 
‘“‘ 4 doctor who undertakes the statutory duty of certifying,” 
said Mr. Justice HorripGe, “ must use reasonable care, and 
if he fails to do so the damages occasioned to the individual 
as to whom the certificate is given can be recovered against 
him.” 

It was further argued that the act complained of—signing 
the medical certificate—-was not the direct cause of the 
plaintiff's detention ; the justice who made the order was 
under no obligation to act upon the medical certificate, but 
might have made further inquiries, if he saw fit. The 
reception order (it was argued) was an independent act, which 
constituted the effective cause of the detention. The 
judgments of Lord Reapine, L.C.J., in Everett v. Griffiths,* 
and of Scrutrron, L.J., in the same case, on appeal (1920, 
3 K.B. 195), were relied upon. Lord Reapine had said : 
‘ the (medical) certificate may be said to be a causa sine quad 
non ; it is not the causa cadsans.”’ This statement of the law, 
however, was not approved of by the House of Lords, Lord 
FINLAY, in his judgment, saying: “ I regret that I am unable 
to concur with the Lord Chief Justice as to the validity of this 
ground for the decision. If it be a duty on the part of the 
medical man to exercise reasonable care in giving the certificate, 
I think it is impossible to exclude from consideration as an 
element of damage flowing from such a certificate, if negli- 
gently given, the fact that the order followed ” (1921, 1 A.C., 
p- 637). 

The legal position on the general question when an act is 
to be regarded as a direct cause of a subsequent injury, was 
stated with extreme lucidity by Hamutron, L.J., in Latham v. 
R. Johnson & Nephew Ltd., 1913, 1 K.B., at p. 413 -— 

“ Children acting in the wantonness of infancy and adults 
acting on the impulse of personal peril, may be and often 
are only links in a chain of causation extending from such 
initial negligence to the subsequent injury. No doubt, each 
intervener is a causa sine qué non, but unless the intervention 
is a fresh, independent cause, the person guilty of the original 
negligence will still be the effective cause, if he ought reasonably 
to have anticipated such interventions and to have foreseen 
that if they occurred the result would be that his negligence 
would lead to mischief.” 


*The hearing of this case in the court of first instance is not in the Law Reports 
but the judgment of the L.C.J. is set out in the Appendix to the printed case in 
the H.L 
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This being the state of the authorities, Mr. Justice Horripce 
felt at liberty in Harnett v. Fisher to decide according to his 
own opinion, and he therefore held that as the order of the 
justice could not be made without a doctor's certificate, and 
the certificate was given with a view to obtaining such an 
order, the negligent giving of the certificate was a direct cause 
of the reception order and detention. This point, therefore, 
was also decided against the defendant. 

One further contention was raised on behalf of the defendant 
—that the plaintiff's claim was barred by the Statute of 
Limitations—and the decision on this point led to an appeal. 
According to the defendant's contention, the plaintiff in 
bringing his action was in a dilemma, which may be put in the 
following form. If the plaintiff admitted that he was of 
unsound mind at the date when he was certified, then the 
certificate was properly given and he had no cause of action. 
If, on the other hand, the plaintiff established (as the jury 
found to be the case) that he was of sound mind at the date 
when he was certified as insane, then the negligent act upon 
which the action was founded was committed on the 10th 
November, 1912, when the certificate was signed, and the 
claim was accordingly barred. 

The statute relied upon by the defendant was 21 James I, 
c. 16, the third section of which provides (inter alia) that all 
actions upon the case (other than as therein mentioned) “ shall 
be commenced and sued within six years next after the 
cause of such actions or suit and not after.” Primd facie, 
therefore, the right of action became barred on the 10th 
November, 1918 ; whereas the writ was not issued until three 
and a-half years later. To meet this objection, it was argued 
for the plaintiff that the disability clause (s. 7) in the statute 
applied, and that time did not begin to run until the plaintiff 
got free from the asylum. 

The terms of this clause, so far as material, are as follows : 

“7. Provided nevertheless that if any person or persons 
that shall be entitled to any such . actions upon the 
case for words, shall be, at the time of any such cause of 
action given or accrued, fallen or come within the age of 
twenty-one years, feme covert, non compos mentis, imprisoned, 
or beyond the seas, such person or persons shall be at liberty 
to bring the same actions, so as they take the same within 
such times as are before limited, after their coming to or 
being of full age, discovert, of sane memory, at large, and 
returned from beyond seas, as other persons having no such 
impediment should have done” (my italics). 

Sinee the passing of the Mercantile Law Amendment Act, 
1856, absence beyond seas and imprisonment have ceased to 
be grounds of disability within the statute of James I. 

The certificate in Harnett v. Fisher having been given and 
a receiving order made, the plaintiff was thenceforth treated as 
a lunatic, the legal consequences being the same as if the 
certificate had been properly given. He was “ detained ” ; 
and the obstacles to the initiation of proceedings challenging 
such detention would, for practical purposes, be as grave as if 
he had been in fact of unsound mind. His assertions of sanity 
would carry no weight, but would be taken rather to confirm 
the view that he was properly confined, it being the universal 
experience that lunatics claim to be of sound mind. By 
applying the statute in such a case, it follows that a person 
improperly detained in an asylum for six years loses the right 
to claim compensation in respect of the original wrong. 

Counsel for the plaintiff, not unreasonably, contended that 
it was not open to the defendant to rely upon the statute, as 
by so doing he was taking advantage of a virtual incapacity 
created by his own wrongful act, and was resting his case upon 
the untruth of his own certificate. It was further contended 
that having regard to the practical incapacity to which the 
plaintiff was subject whilst detained in the asylum, he might 
reasonably be regarded—(at all events as against the defen- 
dant)—as having been non compos mentis within the meaning 
of the statute, 





There is ample authority for the proposition that the 
disability clause in the statute ought to be liberally construed. 
The Act is not very accurately worded: LirrLepa.e, J., 
in Piggott v. Rush, 4 Ad. & El. 912, observed: ‘* Different 
words are used in different parts of the statute without 
any reason whatever.” The courts, accordingly, in dealing 
with the protective provisions in s. 7, have felt justified in 
adopting a generous interpretation, even doing some violence 
to the language used. 


(To be continued.) 








of Highway Law. 

XITI. 

By ALEXANDER MACMORRAN, M.A., K.C. 
(Continued from p. 132.) 

The most frequent ground of claims for extraordinary traffic 
is where locomotive traction has been substituted for horse- 
drawn vehicles. On this subject it is necessary to refer to one 
of the latest cases decided by the House of Lords (Butt v. 
Weston-super-Mare U.D.C., 1922, 1 A.C. 340). In that case 
the appellants, who were owners of quarries, had used certain 
roads for a long time for the carriage of coal and lime. Without 
materially increasing the amount of the material carried, 
they substituted for their horse-drawn vehicles a traction 
engine and trailer, the effect of which was to cut up the 
roads. A short extract from the judgment of Lord FIntay 
very clearly indicates the principles governing such cases. 
He said: “ The roads were not intended for such traffic and 
such traffic had not become part of the ordinary use of the 
roads. The practice of one person (the defendant) cannot by 
itself show that to put such weight upon a road had become 
part of its ordinary user. If any person introduces such 
novelties upon the road he must be prepared to pay for the 
repairs to make good the damage done, and the continuance 
of such traffic upon the road by him and by him alone will not 
make the traffic ordinary so as to put an end to his liability 
to pay for the cost of repairs which such user renders necessary. 
On the other hand, if, owing to the development of the district 
and the increase of traffic generally, the use of such motor 
lorries upon a particular road becomes general, their employ- 
ment may become an ordinary use of the road and this may 
make it impossible to say that such motors with their loads 
make a case of excessive weight within the meaning of the 
statute. It is a question of fact in each particular case,” 

Turning back now to the language of the statute, it will 
be observed that it is a condition precedent to the right of a 
highway authority to recover that the surveyor should certify 
as in the section provided. It has already been pointed out 
that the question whether traffic is extraordinary or not must 
be decided with reference to the traffic upon a particular road. 
The section requires, however, that the surveyor should have 
regard to the average expense of repairing similar highways in 
the neighbourhood, and if he fails to do so the proceedings for 
the recovery of the expenses will fail altogether. This was 
so held in Billericay R.D.C. v. Poplar Guardians, 1911, 2 K.B. 
801. It will also be observed that under the section as it 
originally stood the expenses were recoverable in a summary 
manner, that is to say, by pr ceedings before a court of summary 
jurisdiction. This has been altered by the amending section 
of the Act of 1898, and now it is provided that the expenses 
shall cease to be recoverable in a summary manner, but may 
be recovered if not exceeding £250 in the county court, and if 
exceeding that sum in the high court. It has been held that 
no action lies in the high court where the amount claimed is 
less than £250, but if the claim is for more and a less sum is 
recovered the court can, nevertheless, award the costs of the 


Some Points 


action to the plaintiffs. 
Another amendment of the section effected by the later 


statute is the substitution of the words “by or in 
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consequence of whose order” for the words “* by whose order.” 
The reason for this amendment appears to be that in some 
cases it was doubtful whether the proceedings should be taken 
against the person for whose benefit the traflic was conducted 
Under the section as now amended it would 
The point is not of 


or his contractor 
appear that either may be made liable 
much practical importance now, for it is usual in contracts 
for work necessitating traffic over roads for the contractor to 
undertake to pay any claim which may be made by the local 
authority in respect of such traffi 

(nother amendment effected by the Act of 1898 is to the 
effect that proceedings for the recovery of expenses must be 
commenced within twelve of the time at which the 
damage has been done, or, where the damage is the consequence 
of any particular building contract or work extending over 
a long period, shall be commenced not later than six month 
after the comple tion of the contract or work. Under the old 
law, the period within which proceedings had to be taken before 
six months from the date of the surveyor’s 


month 


the justices wa 
certificate The amending 
productive of some injustice to the highway authority, for 
it is often difficult for the sury his certificate 
and obtain the authority of his council to take proceedings 


enactment on this point may be 


evor to give 


within the statutory period, and it must be borne in mind 
that an action for the recovery of the expenses cannot be 
commenced until the damage has been made good and the 
expenses have been in fact in urred see Little Hulton UDA. 


v. Jackson, 68 J.P. 451 The result may be, and often is, 
that the highway authority cannot recover much of the damage 
which may have accrued An that will be 
found in the judgme nt of Eve, J., in Weston-super-Mare U.D.C., 
v. Butt, 1919, 1 Ch. 21. 

There is one point in connexion with the recovery of the 
In Story v. Sheard, 1892, 


illustration of 


expense whi h may be mentioned 


2 (.B. 515, it was held that the proceedings were in the 
nature of an action for a person il tort. so that they could not 
be taken against the executor of a person by whose order 


traffic was conducted. In his judgment, 
Potiock, B., {re they proceedings in the nature of 
an action of contract for a debt, or in the nature of an action 
for a personal tort? If they are in the nature of an action 


of tort only. if 1s clear that they cannot be taken against the 


the extraordinary 
said 


executrix of the person who committed the tort, because the 
rule ‘ Actio applies.” It is 
to be observed, however, with reference to this decision, that 
it was given before the judgment in Hill v. Thomas, where it 
was clearly laid that the recoverable 
not in respect of any unlawful user of the road but in respect 
than was common, and 


moritur cum pe sonda 


personalis 


down expenses were 
of lawful user causing more damage 
therefore whether 
he followed It 
Sheard the 


the case under con 
may be added that 
to g, 23 was referred 
attach 


it may be doubted 


ideration would now 
although in Story v 
the the 
importance to it yet the 
the liability created by the section Was 


It has not been attempted m the course of these notes 


pros iso 
did 


proviso seems to recognise that 


to in argument, court not appear to 


purely a civil one. 


to compile a digest of all the cases which have been decided 
on the subject of extraordinary traffic. A glance at the notes 
In Lumley s Public Health, pp 1506 and 1801, or at the 
notes in “* Pratt on Highways,” p. 564 will show that that is 
impossible in the pace at di po al. Nothing more has 


been attempted than to refer to one or two of the leading 
aid that the courts have dealt with 
statutes 


cases in which it may be 


the principles underlying the 
excessive weight and extraordinary traffic on highways 


with reference to 


(To be continued.) 


Nore.—The previous Articles on ‘“ Highway Law,” by 
Mr. Macmorran, K.C., appeared in our issues of the 20th and 
27th November, 4th, llth, l=th and 25th December, Sth, 15th, 
22nd and 29th January, and 5th and 12th February, copies of 
which can be obtained at the oflices of THe So.Licirors’ 


JOURNAL, 91-07, Fetter Lane, E.C.4. 





A Conveyancer’s Diary. 


A correspondent puts four specific questions which in effect 
raise the general question : by whom should 
application be made for representation in 
respect of settled land on the death of the 
tenant for life? The subject is of such 
general interest and practical importance 
that we take the opportunity to discuss the 
points raised in detail. 

(1) A, who died before Ist January, 1926, left real estate 
to two trustees, B and C, upon trust to pay 
the income thereof to his wife D for life, 
remainder to his son, E, absolutely. No 

vesting deed was executed. D died after Ist January, 1926, 

leaving a will appointing F and G executors. There was no 

power of sale in the settlor’s will. Are B and C trustees of 
the settled land under s. 30 (3) of the 8.L.A., 1925, and do 
they have to take a grant limited to the settled land, or 
can they assent to the devise to EK without a grant? Can 

F and G, if they desire to do so, take a general grant in the 

estate of the tenant for life, including the settled land ? 

It is not expressly stated in the question that B and C were 
appointed executors as well as trustees of A’s will, but it is 
assumed that they were. On that assumption, they are 
clearly 8.L.A. trustees until other trustees are appointed : 
S.L.A., 1925, s. 30 (3). 

If the administration of A’s estate had not been completed 
on 3lst December, 1925, and the devise had not then already 
been assented to, the personal representatives of A were not 
divested of the legal estate by the operation of LF Acs 1925, 
Ist Sched., Pt. If. Hence the legal estate in the settled land 
remains in B and (, who can assent to the vesting of the fee 


Devolution of 
Settled Land 
on Death of 
Tenant for 
Life. 


Case I. 


simple in the son. 

If on 3lst December, 1925, the devise had already been 
assented to, or if, though no assent had been made, the 
administration of A’s estate had been completed on 3lst 
December. 1925, the legal estate in the settled land vested in 
D on Ist January, 1926: L.P.A., 1925, Ist Sched., Pt. II, 
6 (c). On her death it vested in her * personal 
representatives ’: Ad. of E.A., 1925, s. 1. 

Although such * personal representatives” could make an 
assent before a grant of representation, yet the grant is an 
essential step in proving the title to make the assent. 

Hence representation in respect of the settled land must be 
obtained so that the legal estate can be conveyed to the son. 
Probate should be applied for either (i) by B and C as $8.L.A. 
trustees, who are the special executors deemed to have been 
appointed by D, or (il) by the general executors of D, 1.€., 
F and G, after first clearing the S.L.A. trustees; see Ad. of 
K.A., 1925, ss. 22 (1), 23. So long as B and © are willing to 
act (they are not bound to act) as trustees of the settlement 
under 8.L.A., 1925, s. 30 (3), probate shouid be granted to 
them on application. 

(2) A, who died before Ist January, 1926, devised his 
real estate to his executors, B and C, upon 
trust to pay the income to his wife, D, for 
life, remainder to his son, EK, absolutely. 

No vesting deed was executed and there is no power of sale. 

D, after Ist January, 1926, died intestate. Can the person 

entitled to the grant in the tenant for life’s estate take a 

general grant, including the settled land as is at present 

being suggested by the officials at the Principal Probate 

Registry ? If so, and such a grant were issued, could not 

the personal representatives of A obtain a revocation of such 

grant as are they.not the settled land trustees under 8.L.A., 

1925, s. 30 (3) 2 

In this case again it is not stated whether or not the estate 
of A was completely administered, or the devise assented to, 
before the Ist January, 1925, but assuming that it was, the 
legal estate in the settled land became vested in D by virtue 


paras. » 5. 


Case II. 
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of L.P.A., 1925, Ist Sched., Pt. II; hence a grant of letters 
of administration must be applied for. It seems clear from the 
provisions of Jud. A., 1925, s. 162 (1), that the proper persons 
to apply for a grant in the case put are the trustees of the 
settlement (an expression having the same meaning in the 
Jud. A., 1925, as in the 8.L.A., 1925), ie., B and C, as special 
personal representatives. 

That section gives to the court a wide discretion as to the 
persons to whom administration is to be granted, but 
peremptorily provides that “‘ where the deceased died wholly 
intestate as to his estate administration shall . . . 

(b) as regards land settled previously to the death of the 
deceased, be granted to the trustees, if any, of the settlement 
if willing to act.” 

Assuming that the trustees of the settlement are willing to 
apply for a grant, we fail to see how they can be passed over in 
favour of the general representatives. The new Probate Rules 
are definite enough upon the point : “‘ The oath to lead a grant 
of administration . . . is to be so worded as to clear off all 
persons having a prior right to the grant, and the grant is to 
show on the face of it how the prior interests have been cleared 
off’: Non-Contentious Probate Rules, 1925, Ist Sched. 
Again: “ In every oath to lead a grant of probate or adminis- 
tration . . . where the deceased died on or after the Ist 
January, 1926, the deponent shall swear to the best of his 
knowledge . . . whether there is land vested in the deceased 
which was settled previously to his death ...; and the 
trustees, at the date of death, of such settled land, if any, shall 
be cleared off before a general grant shall issue.” 

The position seems manifest enough: B and © must be 
cleared before letters of administration will be granted to the 
general administrators of D; otherwise the grant to the 
general administrators may be revoked. If it is revoked, 
however, a purchaser is protected under the original grant : 
Ad. of E.A., 1925, s. 27 ; Hewson v. Shelley, 1914, 2 Ch. 13. 

(3) The same facts as in Case I, except that the original 

executors of the will of the settlor are dead 

and new trustees have been appointed by 

deed, but they were not appointed as 
trustees under the 8.L.A. Are they not trustees of the 
settled land entitled to a grant limited to such settled land, 
and cannot they then assent to the devise ? 

The persons appointed in this case are not 8.L.A. trustees of 
the settlement. They were not so appointed, nor do they 
fall within any of the five classes contained in 8.L.A., 1925, 
s. 30 (1); further, they are not the personal representatives of 
A, whether original or by representation. Hence representa- 
tion in this case should be applied for by the executors named 
in D’s will, both as to the general estate and as to the settled 
land, and the explanation given that though there is settled 
land there are no S.L.A. trustees. 

(4) The same facts as in Case II, except that there is 

only one surviving executor of the settlor’s 


Case ITI. 


Case IV. will. Is he not trustee of the settled land 
under s. 30 (3), and can he not assent to the 
devise? If he sold, however, it is assumed that he would 


have to appoint a second trustee, so that there may be two 

trustees to receive the purchase money ? 

Two extremely difficult points are raised in this case. The 
first is this: Is a sole personal representative, not being a 
trust corporation, a S8.L.A. trustee under s. 30 (3)? Or does 
he only become such a trustee on the appointment of an 
additional trustee to act with him? Expressed in another 
way the question is, does the appointment of an additional 
trustee constitute a condition precedent to the sole persoyal 
representative becoming a 8.L.A. trustee under s. 30 (3) ? 

The opinion we prefer is that the sole personal representa- 
tive is a S.L.A. trustee and that he can as such apply for and 
take a grant of administration. It is only for the purpose of 


the 8.L.A. that the appointment of the additional trustee is 
necessary 





If the alternative view were adopted, it seems that there 
would then be no 8.L.A. trustees at the death of the tenant for 
life and representation would be granted to the general 
representatives. 

The second point involved in Case IV is this: Have special 
personal representatives the power to sell land vested in them, 
if that land has ceased to be settled land on the death of the 
tenant for life ? 

Ad. of E.A., 1925, s. 24 (1), enacts that: * The special personal 
representatives may dispose of the settled land without the 
concurrence of the general personal representatives.’ 

Now, “settled land’’ for the general purposes of the 
S.L.A. and Ad, of E.A., 1925, would not include land which 
by the death of the tenant for life has ceased to be settled (as 
in our case). There is nothing in the Ad. of E.A., s. 24 (1), supra, 
to show that the expression “ settled land does not bear its 
usual meaning. In this respect it is to be contrasted with 
ib., 8. 22 (1), where it is defined for the purposes of that sub 
section to mean “ land vested in the testator which was settled 
previously to his death, and not by his will.’ On the other 
hand it may be argued that Ad. of E.A., ss. 22-24, constitutes 
a group of sections for the proper application of which 
* settled land’ would have to bear the meaning given to it 
in s. 22 (1). Thus, in s, 24 (2) the meaning must surely be 
that “ special personal representatives '’ denote representatives 
appointed to act for the purposes of settled land stricto sensu, 
to well as land vested in the deceased and settled previously 
as his death. 

It is submitted, therefore, that Ad. of E.A., 1925, s. 24 (1), 
gives special representatives power to sell land settled 
previously to the death of the tenant for life, whether or not 
such land ceases to be settled by such death. 

It may be pointed out that the provisions of Ad. of E.A., 
1925, s. 2 (1), do not seem to enable a sale of the land by the 
special representative ; for they only give him “ such powers 
of disposition and dealing as were before the commencement 
of the Act exercisable as respects chattels real.” 

Finally, if we conclude that special representatives have 
power to dispose of the * settled land ”’ in our case, it seems 
that though there is only one personal representative, if he 
acts ‘ as such,” i.e., as personal representative, he can dispose 
of the land without appointing an additional trustee under 
S.L.A., 1925, s. 30 (3). As we have already observed the 
appointment of the additional trustee is onJy made necessary 
for the exercise of powers conferred by the 8.L.A. 








Landlord and Tenant Notebook. 


Inasmuch as recent correspondence in the columns of this 
Journal have raised the question of the juris- 


Jurisdiction diction of justices under the Small Tenements 
of Justices Recovery Act, 1838, it may be of advantage 
under the Small to examine the conditions that must be 
Tenements fulfilled in order that such jurisdiction 
Recovery Act, may validly be exercised. 

1838. Section 1 of the Small Tenements Recovery 


Act, 1838, provides that “ where the 
interest of a tenant of any house, land, or corporeal heredita- 
ment, held at will, or for any term not exceeding seven years, 
without rent, or at a rent not exceeding £20 a year without a 
fine having been incurred, shall have ended by legal notice to 
quit or otherwise, and such tenant or (if such tenant do not 
actually occupy the premises or only occupy @ part thereof) 
any person by whom the same or any part there of shall be then 
actually occupied, shall neglect or refuse to quit and deliver 
up possession of the premises, or of such part respectively, 
the landlord or his agent may cause the person so neglecting 
or refusing to quit, to be served with written notice (in the 
form set forth in the Act) signed by the landlord or his agent, 
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of his intention to apply to the justices (at the expiration 
of seven clear days from the service of the notice) to recover 
possession under the Act.’ 

There are several points, therefore, to which attention must 
be directed, in deciding whether proceedings for the recovery 
of possession will lie under the Small Tenements Recovery 
Act, 1838. 

To take them in order, they may be grouped under the 
following heads: (1) Relationship between parties * (2) Length 
of term ; (3) Rent; (4) Determination of tenancy ; (5) Persons 
against whom proceedings may be brought. , 


It is essential in order to found jurisdiction under the Act, 
that the relationship between the parties 


Relationship should have been that of landlord and 
bet ween fenant. It must be remembered that 
Parties. persons may occupy premises ostensibly 


perhaps as tenants, but without being 


tenants at all, as for example where a servant is required 


by his employer to occupy premises in the interest of his 
employer In such a case. there can be no question of taking 
proceedings under the. Small Tenements Recovery Act, 
inasmuch a the re lationship of landlord and tenant never 
existed between the partie . 

In making the above observation with rey ird to the neces 
sity of the existence of the relation ship of landlord and tenant, 
we must be understood as referring exclusively to proceedings 
under the Small Tenements Recovery Act, 1838. It must 
be remembered that this Act has been extended by other 
\cts to the recovery of premises held by certain classes of 
people, e.g., school-masters and school-mistresses, and at any- 
rate as far as the recovery of possession of premises under 

18 of the School Sites Acts, [841, and 165 of the Education 
\ct, 1921, is concerned, the relationship of landlord and 
tenant need not exist 

in Brown v. Newmarch, 1876, 40 J.P. 212. B had entered 
into possession of a hospital tenement without the leave of the 
vicar and churchwardens, whose nomination was usual, and 
it was held that as the relationship of landlord and tenant 
did not exist between the parties, pro¢ eedings could not be 
taken under the Small Tenements Recovery Act, 1838. 
In this case of course, B was a trespasser from first to last : 
cf. also R. v. Ne went, 1845, 9 J.P. 211. 

In considering this question of relationship, it is also 
convenient to deal with the question of the persons against 
whom proceedings may be brought (see Head 5). 


Once it is shown that there was a letting of the premises and 

the creation of the necessary relationship 
Persons of landlord and tenant, the landlord's right 
against whom of recovery 18 not limited to recovery 
Proceedings against the tenant, but may extend to other 
may be persons as well. Section 1 of the Act, it 
brought. will be observed, expressly provides that 

the landlord may take proceedings against 
other persons by whom the premises or any part thereof is 
occupied ** then” if the tenant does not actually occupy the 
premises or any part thereof. The whole operation of the 
section with regard to such other persons is governed by the 
word “then,” and it is submitted that proceedings may be 
brought against such third persons if it is shown that they 
were In occupation of the premises at the date of the deter- 
mination of the te nancy. Whether proceedings under the Act 
may be brought against third persons who are allowed by 
the ex-tenant, holding over notwithstanding the determination 
of his tenancy, to enter into occupation of the premises afte) 
such determination, would appear to be a moot point, but it 
submitted that in such a case the Act would not apply. 
Unfortunately, there do not appear to be any decisions which 
throw any light on the circumstances in which proceedings 
may be taken under the Act against third persons 


| Another condition that must be fulfilled in order to found 
jurisdiction in the justices is that the length 

Length of of the term must not exceed seven years. 

Term. On the other hand, a tenancy at will will be 
within the Act. 

As regards the rent, the rent must not exceed £20, without 
a fine having been reserved, but, again, the 

Rent, etc. Act will not be excluded by reason of the 

fact that no rent is payable. 

Lastly, it will be essential to determine whether the tenancy 
has been determined in the manner provided 

Determination or by the Act itself. The material words of 

of the Tenancy. the Act are “ shall have ended by legal notice 





to quit or otherwise,” and ** legal notice to 
quit’ has been held to mean “ a notice to quit required by law 
and not one depending on the express stipulation of the 
parties ” (Friend v. Shaw, 1887, 20 Q.B.D. 374), so that, 
inter alia, where a tenancy has been forfeited for breach of 
covenant, the Small Tenements Recovery Act, 1838, will not 
apply. 
In conclusion it might be noticed that the justices are 

given no power under the Act to award 
Costs. costs when proceedings thereunder for 

recovery of possession are taken. 
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Reports of Tax Cases. Vol. XI, Part 1. Medium 8vo, pp. 1 
to 82. H.M. Stationery Office, 1s. net. 
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Journal of the Institute of Arbitrators (Incorporated). January, 
1927. Published quarterly by the Institute at 28, Bedford- 
square, W.C.1. 1s net. 
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Correspondence. 
Points in Practice—No. 663. 

Sir,—With reference to your reply in this week’s issue 
to question No. 663, is not your statement that on 31st 
December, 1925, the copyholds were vested in the executors 
incorrect ? Prior to 1926 copyholds did not vest in personal 
representatives, and they clearly vested in the trustees 
as such, and according to the question they were admitted 
in that capacity. 

Under para. 8, provisos (2) and (8) of the Ist Sched. of 
the Act of 1922, it appears to us that the legal estate was on 
lst December, 1925, automatically vested in the tenant for 
life and that as there was then a tenant on the rolls no fees 
were payable to the steward in respect thereof. 

Jhe intention of the Act appears to be that when the legal 
estate is shifted to comply with the scheme of the Acts no 
fees are to be incurred. 

As the tenant for life already had the legal estate by virtue 
of the Act, the vesting deed transferred no estate and does 
not appear to be an assurance under s. 129 and therefore 
does not really need the steward’s indorsement. 

The compensation agreement will, of course, be 
the tenant for life as stated in your reply. 

Nottingham. 

7th February. 

[The exception made of copyholds from the L.T.A., 
s. 1, did not, of course, prevent executors holding as such 
after they had once been admitted—otherwise it would 


made by 
Percy J. SMITH. 


L897, 


have been impossible for them to sell copyholds to pay debts. 
The issue in what capacity the three individuals who were 
both executors and trustees were admitted depends upon 
data not stated in the question, but the presumption is that 


Simplifying Conveyancing. 

Sir,—-I desire to call attention to Romer, J.’s decision in 
Re Ogle’s S.E., in the February part of The Law Reports, p. 229, 
where the facts were that the tenant for life, A, of certain 
settled estates under a settlement made in 1862, duly dis- 
entailed the same in 1920 and limited them to himself in fee 
simple. The lands in question were subject to a jomture 
rent-charge, and A, prior to 1926, sold various portions subject 
to the charge, but in each case with a covenant of indemnity. 
This conveyancing was of course simplicity itself. 

The Settled Land Act, 1925, came into force on Ist January, 
1926, and an application was made for the appointment of 
two persons as trustees under the 1862 settlement, and for 
the purposes of the Act. The point taken whether 
the persons to be appointed might not by virtue of s. 31 of 
the Settled Land Act, 1925, be the trustees, not only of the 
lands to which A still remained beneficially entitled, but 
also in respect of the lands A previously sold. 

Romer, J., held, and I am not questioning his decision, 
that the whole estate became, by virtue of s.1,s-s. 1 (), settled 
land, but the part remaining in A was the subject-matter of 
one settlement, and each part vested in the purchasers who 
bought before 1926 was the subject of another settlement, 
though each settlement was brought about by the original 
settlement of 

It would appear, therefore, that the unfortunate purchasers 
prior to 1926 who simply held land subject to a rent-charge 
against which they were indemnified will now have to appoint 
trustees, and cannot deal with their respective properties 
until this has been done. The learned judge's 
not help these purchasers prior to 1926, but seems to imply 
that their free power of disposition in 1925 ceased after 
midnight of 3lst December, 1925. 

I think your readers would esteem your views. What 
would you advise one of these unfortunate purchasers to do ¢ 

The reporter of the decision does not think the Act of 1926 
affects the decision, 

London, E.C.2. K. 

8th February. 

{The contention made by our correspondent that the 
former * free power of disposition ’’ enjoyed by the pre-1926 
purchasers of the land is no longer enjoyed by them, is met 
by L.P.(Amend.) A., 1926. Such purchasers can now convey 
the legal estate which they could have conveyed before 1926. 
The criticism of the new conveyancing suggested in the letter 
is, therefore, no longer applicable. Our views on the decision 
in Re Ogle were given in Vol. 70, at p. 830.—Eb., Sol. J.| 


was 


L862. 


decision does 


T. HARGRAVEsS. 


Assessed Costs. 

Sir,—It was with lively satisfaction that I observed m the 
columns of your Contemporaries editorial approval of the 
principle of the Motion, of which 1 ventured to solicit the 
consideration of The Law Society on the 28th ulto. 

The principle 1 essayed to advocate was that a solicitor 
if so he be minded should, in contentious matters, obtain 
the assessment of his claim for remuneration on the “ gross 
sum” principle, rather than manufacture that accidental 
and fortuitous concourse of atoms, constituting the Bull of 
Pains and Penalties which in trade jargon is described as a 
** Bill of Cost.” 

If any soliciter be inclined to approve of the principle herein 
evolved, and would send me a postcard, I will sedulously 
regard it as my duty to bring same in due time to the notice 
of certain responsible authorities. 
Idol-lane, K.C.3. 

9th February 
| We are entirely in sympathy with the principle underlying 
the motion moved by Mr. Bell; provided, of course, that a 
client’s right to demand full particulars is reserved. It is a 


KpWARD BELL. 





an estate is not wound up before the end of the first year.- 


Eb., Sol. J.| 





fact to be regretted that the prospects of such a measure being 
put on the Statute Book are not immediate.—En., Sol. J.] 
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LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. All questions should be 





addressed to—The Assistant Editor, **The Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. 


The name and address of the Subscriber 


must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 








CoPpYHOLDS TENANT IN 1925—VestiIna—TITLE. 

681. Y. E.A., by his will appointed M.A. and H.A. executors 
and trustees and also trustees for the purposes of the 8.L.A., 
and also directed that a sole trustee should be competent to 
act for all purposes of the said Acts and his will. After 
making specific bequests, E.A. devised the residue of his real 
and personal estate to his trustees, upon trust to pay the 
income thereof to his wife, the said M.A., for her life, and 
after her death upon trust to sell and divide the proceeds 
amongst all his children. K.A. died in October, 1925. E.A.’s 
will was proved in January, 1926, by H.A., M.A. having 
predeceased the testator. The residuary estate of E.A. con- 
sisted (inter alia) of copyhold property. H.A., as personal 
representative of E.A., deceased, has now agreed to sell this 
enfranchised property. All the children of E.A. have attained 
the age of twenty-one years. H.A. has not been admitted 
tenant, the last admittance being that of E.A. in 1906, Will 
you please advise : 

(1) Is the property vested in H.A. as personal representative 
of E.A., deceased ? Can he convey the same as such? Or 

(2) Is the property vested in H.A. upon trust for sale, and, 
if so, will it be necessary to appoint an additional trustee to 
give a valid discharge for the purchase-money ? 

(5) Will the probate of the will of E.A., deceased, have to 
be produced to the steward of the manor before any appoint- 
ment is made or conveyance executed ? 

(4) Generally as to what should be done to carry out the 
sale of the property. . 

A. (1) By the L.P.A., 1922, 12th Sched., para, 8 (6), as 
originally framed, the legal estate in the enfranchised land of 
any admitted tenant who had died vested on the coming into 
force of the Act in his personal representatives. The L.P. 
(Am.) A., 1924, 2nd Sched., para. 4 (1), restricts this express 
operation to that of an admitted trustee. It is submitted, 
however, that, the personal representative of a beneficial 
owner tenant, having the best right to be admitted, is clothed 
with the fee by the prior general words. Thus the two 
questions here asked are both answered in the affirmative. 

(2) It is vested in H.A. as personal representative. As such 
he can, if he deems it his duty so to do for the purposes of 
administration, sell and give sole receipt for proceeds: see 
L.P.A., 1925, s. 27 (2) (as slightly amended by L.P. (Am.) A., 
1926, Sched.). 

(3) The opinion here given is that the probate need not be 
produced under the L.P.A., 1922, s. 129 (9): see answer to 
VY. 595, pp 31-2, ante. 

(4) ‘|he personal representative can sell and give title in an 
ordinary case, but should not do so if not necessary for 
administration, unless by the direction of the beneficiaries. 
Here, probably, it will be more economical for him to sell as 
personal representative than to assent to the devise to himself 
as trustee for sale, and appoint another trustee for sale. 


DEATH OF 


SETTLED LAND--PERSONS ENTITLED IN EQuAL SHARES 
SUBJECT TO ANNUITIES POWER ro MORTGAGE. 
682. Y. S.J., by his will, proved on 24th June, 1873, 


appointed four executors and trustees, of whom H.A. was the 
last survivor, and demised his farm at B unto and to the use 
of his trustees, upon trust out of the rents and profits thereof 
to pay certain annuities therein mentioned, and subject to the 
said annuities to pay the rents and profits to H.A. during his 





life, and after the death of the said H.A., upon trust for all 
or such one or more of the children or other issue of the said 
H.A. as he should by deed or will appoint. The said H.A., 
by his will dated 16th August, 1913, after appointing R and 
his son B executors and trustees of his will, in exercise of the 
above-mentioned power of appointment given to him by the 
said will of the said J, directed and appointed that the trustee 
or trustees for the time being of the last-mentioned will 
should from and after his decease (and subject to the payment 
of the said annuities) stand possessed of the said farm, upon 
trust for his three children, B, E and F, in equal shares as 
tenants in common in fee simple. H.A. died on 16th May, 
1926. The annuitants mentioned in the said will are still 
living. B, E and F are desirous of raising money on mortgage 
of the above-mentioned farm. From a mortgagee’s point of 
view how can this best be done ? It would appear that as the 
appointment is to B, E and F as tenants in common the farm 
vests in the personal representatives of H.A. under s. 34 (3) 
of the L.P.A., 1925, upon the statutory trusts. Can B, E andF 
under s. 3 (2) of the same Act require the personal repre- 
sentatives of H.A. to convey the farm subject to the annuities 
to them as joint tenants and to hand them the deeds so as to 
enable them to mortgage the farm under the statutory trusts, 
or does the legal estate remain vested in the personal repre- 
sentatives of H.A. so long as any of the annuitants are alive ? 
If the latter case, it is presumed that B, E and F can only 
mortgage their interests in the proceeds of sale of the farm. 
If that is so, what stipulation should be inserted in the 
mortgage deed so as to provide that the mortgagee will be 
enabled to obtain the deeds from the personal representatives 
of H.A. on the death of the last annuitant under J’s will ? 


A. The land was settled land within the 8.L.A., 1925, on 
31st December, 1925, so by virtue of the L.P.A., 1925, Pt. II, 
paras. 3 and 6 (c), the legal estate vested in H.A. on Ist 
January, 1926, and he was also trustee for the purpose of the 
S.L.A., 1925, under s. 30 (3) of that Act. On the death of 
H.A. the land still remained settled land under s. 1 (1) (v), 
and, by ss. 64 (1) and 36 (1) of the T.A., 1925, the executors 
of H.A. can appoint new trustees—-themselves if they please— 
to be trustees for the purposes of the Act. The new trustees 
so appointed may then take a grant of probate to the settled 
land under the A.E.A., 1925, s. 22 (1). B, E and F, being 
entitled in undivided shares, cannot hold a legal estate: see 
L.P.A., 1925, s. 1 (6). This therefore appears to be a case 
where there is no tenant for life within the S.L.A., 1925, and 
so under s. 23 (1) (b) the trustees have the powers of a tenant 
for life, including that of creating a legal charge under s. 16 
(1) (iii) (a), as to which provision see Re Egerton’s S.E., 1926, 
(h. 574. Accordingly B, E and F, who have a general power 
of appointment over the land as equitable owners subject to 
the annuities, should request the trustees in writing to create 
a legal term in favour of their mortgagees, which, as provided 
by the statute, takes effect subject to the equitable charges 
created by the annuities. The deeds must be retained by the 
trustees until the death of the last annuitant, after which 
B, EK and F would be entitled to a conveyante as joint tenants 
under s. 7 (5), if all alive, otherwise s. 36 would be applicable, 
and the trustees would hold upon the statutory trusts, 
B, E and F must therefore covenant with the mortgagees, that, 
if and when they are entitled in their own right to the custody 
of the deeds, they will direct the trustees to deliver them to 
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the mortgagees. Before the mortgage, the special repre- 
sentatives of H. A. should make to themselves 


assent as 


trustees under the 8.L.A., 1925, s. 7 (1), and the A.K.A, 1925, 
s. 36 (1). 
Pre-1926 EquiraBLe MorrGace BY Deposir—DeEATH OF 


MortGaGcor 1x 1925 Investare AND INSOLVENT— REFUSAL 
OF WIFE AND SON TO TAKE OUT LETTERS OF ADMINISTRATION 
TITLE. 

683. Y. Prior to 1926 documents relating to freehold land 
were deposited with a bank as security for money, and A, 
the estate owner, signed a memorandum of such deposit and 
gave the bank an equitable charge (under hand only) and 
agreed to execute a legal mortgage when called upon. <A died 
intestate and insolvent in 1925, leaving a widow and son. 
A’s widow and son both refused to take any step to qualify 
them to execute the legal mortgage to the bank. The bank 
have an offer to purchase the land at a figure which, although 
entailing some loss, they are willing to accept. I shall be glad 
therefore to know 

(1) Whether this is a case where the court would make a 
vesting order under ss. 3 (3), (4) and (5), and 9 of the 
L.P.A., 1925 ? 

(2) If so, the nature of the application, and the necessary 
parties and evidence. 

A. Upon the death of A the property vested in his heir, 
see re Griggs, 1914, 2 Ch. 547, and is still vested in him, because, 
since letters of administration were not granted before 31st 
December, 1925, no one had a better title on that date. The 
rights of the bank in respect of the deposit of deeds are 
unaffected by the L.P.A., 1925: 13. It is suggested 
that the bank should apply for letters of administration as 
creditor, see J.A., 1925, s. 161 (1) (6), when the son and widow 
would be cited either to take the grant or suffer the bank to 
act. If letters of administration are granted to the bank, it 
can sell as administrator, see Hewson v. Shelley, 1914, 2 Ch. 13, 
and retain the debt, not as an ordinary creditor, but because 
of its rights as equitable mortgagee. Therefore, in answer to 
the questions, the proper vesting order is that of the Probate 
Division under the grant of letters of administration, and not 
otherwise. If, however, the heir or doweress takes the grant 
and then declines to convey the property, relief may possibly 
be obtained under the sections cited in the question, or 
in an ordinary administration action. It is, of course, to be 
noted that the bank, having only a charge on the property 


see 8s. 


and not a conveyance by way of mortgage, did not take a 
term under the L.P.A., 1925, Ist Sched., Pt. VII. 
CHARITY—SALE OF LAND—ORDER OF THE CHARITY CoM- 


DocuMENT oF TitLe—L.P.A., 1925, 
s. 45 (9) (b). 

684. @. Where the trustees of a charity are selling land 
under an order of the Board of Charity Commissioners 
authorising the sale, is the sealed order which relates exclusively 
to the land (except that in one of the clauses it directs how 
the purchase money when received shall be invested by the 
trustees) a document to be retained by the trustees as vendors 
under s. 45 (9) (6) of the L.P.A., 1925, as a trust instrument 
or other instrument creating a trust or is the purchaser entitled 
to have it handed over to him on completion ? 

A. The question is not free from difficulty, but in the 
is used in 


MISSIONERS DIRECTING 


sub-section “ other instrument creating a trust ”’ 
opposition to “ trust instrument,” which, by virtue of s. 205 
(1) (xxvi) and the 8.L.A., 1925, s. 117 (1) (xxx), is an instru- 
ment creating a trust for land only. Thus * other instrument 
creating a trust’ may refer to a trust of personalty or the 
proceeds of sale, and, although the proceeds of sale would 
certainly be impressed by a charitable trust, the Commissioners’ 
order, which it is assumed is made under s. 24 of the Charitable 
Trusts Act, 1853, creates the authority to invest. On the 
whole, therefore, the opinion is here given that the trustees 
may retain the order (giving, of course, the usual acknowledg- 
ment, for the order validates the sale: see ‘‘ Williams’ Vendor 





| 
| 


| 
| 





and Purchaser,’ 3rd ed., p. 441). The trustees no doubt 
would object to part with it (see * Williams’ Vendor and 
Purchaser,” p. 640, in criticism of Re Williams and Newcastle's 
Contract, 1897, 2 Ch. 144, decided under the Vendor and 
Purchaser Act, 1874), and such objection would be reasonable. 
Rent Restriction Acts -Recovery oF PREMIUM BY TENANT 

685. QY. In September, 1925, A agreed verbally with B to 
become tenant of a house “ for two to three years "’ at a weekly 
rent of 15s. 9d. and in consideration of a premium of £50. It 
was agreed that £20 of the premium should be paid immediately 
3d. with the 
** Received 


and the remainder by weekly instalments of 9s. 
rent. A holds B's receipt in the following terms : 
from A £20 and £6 the latter amount being four weeks’ rent at 
25s. per week.” A regularly paid the 
balance of the £50 has now been cleared off, B having given a 
receipt as follows: * Received from A the sum of £30 being 
the balance of £50 premium” on the payment of the final 
B is herself only the tenant of the house, and has 


a week, and the 


or 
a JS. 


instalment. 
been so for many years, so that A is only a sub-tenant, though 
whether with or without the consent of B’s landlord is not 
definitely known. B's rent is believed also to be 15s. 9d. a 
week, the landlord paying B is seeking to 
determine A’s tenancy in September next, stating that the two 
On the assumption that Bisa protected 
landlord is concerned, the following 


rates. now 
years have expired. 
tenant far 
questions are asked : 

(1) Is A protected in his tenancy, if he should wish to 
remain in the house after September ¢ 

(2) Can A recover from B the whole of the £50 premium, 
or is he debarred from recovering such portion of it as was 
paid more than six months ago ? 

(3) If he can recover the whole or any part of it, it is 
assumed that he is entitled to deduct the amount due from his 
rent. 

(4) Should he leave the house before he has fully reimbursed 
himself by this method, can he properly be advised to proceed 
against B under s. 8 (2) of the Increase of Rent, &c., Act, 1920, 
rather than by writ or summons, as there are reasons for the 


so her 


as 


former course ? 


A. (1) The answer to the first question depends on whether 
or not the house is still controlled. If | am to assume, as the 
query states, that “Bis a protected tenant so far as her 
landlord concerned,” which | take to mean that B 
protected by the Rent Restriction Acts, then it seems that A is 
equally protected. The fact that the house was let to A in 
September, 1925, and therefore after the 3lst July, 1925, 
makes no difference, inasmuch as B is not probably to be 
regarded as a * landlord ”’ for the purpose of s. 2 (1) of the Rent 
and Mortgage Interest Restrictions Act, 1925. <A great deal, 
however, depends on the nature of B's tenan y, on the length 
of the term, and so forth, since while, on the one hand, tenants 


18 


is 


for short terms are not to be regarded as the “ landlords ”’ of 
their sub-tenants for the purposes of s. 2 (1) of the above Act 
of 1923, on the other hand, that expression (i.e., “ landlord ’’) 
is not to be confined for the purposes of s. 2 (1) of the Act of 
1923 to freeholders only. Reference on this point might 
usefully be made to Jenkinson v. Wright, 1924, 2 K.B. 645, 
where it was held that a lessee for a term of ninety nine years, 
with thirty-one years unexpired residue, who had sub-demised 
the premises by way of mortgage and had attorned tenant to 
the mortgagee, was to be regarded as a “ landlord” for the 
purposes of the above provision, and also to Finey v. Gougoltz, 
1926, 2 K.B. 322, where also a tenant was held to be the 
“ landlord ” of his sub-tenant, but it should be observed that 
the ratio decidendi of the latter case was that the rent payable by 
the tenant (sub-lessor) was a ground rent amounting to less 
than two-thirds of the rateable value, so that this tenancy had 
to be left out of consideration by reason of the provisions of 
s. 12 (7) of the Rent Act, 1920. 

(2) Assuming that A is protected by the Rent Acts, he can 
recover part of the premium of £50. The fact that part of it 
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was payable in instalments, together with the rent proper, 
makes no difference, if in effect the true character of the 
payment is that of a premium: Rush v. Matthews, 1926, 
| K.B. 452. A’s right of recovery 1s however limited to 
payments made within six months, and the material date will 
he the date of the summons or the writ, as the case may be, 
assuming that this method of recovery is adopted. A’s right 
of recovery arises from s. 19 (1) of the Act of 1920, as amended 
by s. 8 (2) of the 1923 Act, which imposed the six months’ limit. 

(3) A might also exercise his right of recovery by the 
method of deduction from his rent, this method being permitted 
by s. 14 (1) of the 1920 Act. It should be noted, however, that 
\’s right to deduct is barred at the same time as his right to 
recover by action: Bayley v. Walker, 41 T.L.R. 187, so that 
he cannet deduct sum paid more than six months previously 
to the date of the purported deduction. 

(4) Unless A does not care whether or not he recovers the 
amount still recoverable by him, as being a payment in the 
nature of a premium, A would be well advised not to limit 
himself to taking the course suggested by the fourth question 
contained in the query. Section 8 (2) merely gives the court a 
discretionary power to order the repayment; the material 
words are “ the court may order the amount paid or the 
value of the consideration to be repaid. : 

The best course for A to pursue would be, if he is still 
continuing In occupation and does not intend to give up 
possession, to deduct such part of the premium as is still 
recoverable by him from his rent, paying no rent in the 
meantime until the amount that is recoverable has been 
recovered in this way. He would be well advised, however, to 
inform his lessor that such is the reason for his refusing to pay 
the rent. 

An alternative method, and one which he should adopt if 
he intends to quit, is to take out a summons immediately to 
recover such part of the premium which is still recoverable by 
him. If he does so, he should not enforce his right of recovery 
at the same time by deducting the amount from his current 
rent. 

Section 14 (1) of the Act of 1920 does not apply to * rent 
and mortgage interest’ only, but also to other sums which 
are recoverable by the tenant (see the concluding words of 
the sub-section), including therefore premiums. By s. 8 (2) 
of the 1923 Act, the six months’ limit of time is applied to 

any sum paid by a tenant which under s. 14 (1) of the 
pring ipal Act is recoverable by the tenant,” and it therefore 
applies to premiums. See “Sophian’s Rent Restriction 
Acts, at p. 148. 

SETTLED LAND—SALE. 

686. Q. By his will, dated 22nd April, 1887, a testator T, 
devised a freehold house to his wife W, for life, with remainder 
to his daughter D, for life, with remainder to his grandchildren 
in fee simple. He appointed W sole executrix, conferred no 
power or trust for sale, made no appointment of S.L.A. trustees, 
and died 3rd February, 1889. W died intestate 9th March, 
1889, without having taken any steps to prove T's will, and 
D remained in beneficial occupation of the property without 
taking any steps to obtain representation, either of T’s or W’s 
estates. D died on 15th April, 1926, having by her will 
appointed S sole executor thereof, he proving the will himself 
on 10th May, 1926, obtaining a general grant of probate, not 
limited to her free estate or excluding settled land. On 
13th July, 1926, letters of administration cum testamento 
annero of the personal estate and effects of = were granted 
to G 

(a) (1) We apprehend that in the above circumstances, 
on Ist January, 1926, the legal estate in fee simple in the 
property vested in D, as estate owner (L.P.A., 1925, Sched. I, 
Pt. Il). 

(2) That on her death, there being no 8.L.A. trustees in 
existence, and a general unlimited grant of probate being 





obtained by S, the legal estate passed to 8, as D’s personal 
representative, under A.E.A., 1925, ss. 1 and 3. 

(3) That S could have sold the property to a purchaser as 
such personal representative of D as aforesaid. 

Will you very kindly indicate assent or dissent, and favour 
us with your views ? 

(b) The course actually adopted was as follows :- 

(1) By deed of appointment, all the grandchildren entitled 
in remainder (ten in number, all adult), joined to appoint S 
and ( trustees, and declared the property to be vested in thei 
upon trust to sell and hold the net proceeds upon further trust 
to give effect to the rights of the parties entitled thereto under 
T’s will. 

(2) By deed of conveyance, the trustees then conveyed to a 
purchaser accordingly, all the ten beneficiaries also concurring 
in the deed and confirming. 

We understand that the vendors desired originally to make 
title as indicated in (a) (1), (2) and (3) above, but the purchaser 
insisted upon the course actually adopted on the ground 
that, inasmuch as on the death of D the gift in remainder to 
the ten grandchildren took effect, and their shares having 
therefore fallen into possession, the land ceased to be settled 
land, and that, therefore, L.P.A., 1925, Sched. I, Pt. IV, 
para. 2 would apply, unless more than half of the beneficiaries 
joined to appoint new trustees. Acting for proposing mort 
gagees, we conceive that by one means or another the legal 
estate has been effectually conveyed to the purchaser. Will 
you be so good as to confirm or explain the grounds upon 
which you disagree ? 

A. The proper way to have made title was that indicated 
in (a) (1), (2), (3). As to whether personal representatives 
can sell land which has ceased to be settled see “ A Convey- 
ancer’s Diary,” supra, Case ITV. It is conceived, however, 
that, as the questioner remarks, “by one means or another 
the legal estate has been effectually conveyed to the 
purchaser.” 

The purchaser's advisers obviously overlooked the peculiar 
definition of ** settled land ” for the purposes of A.E.A., 1925, 
s. 22. That definition would include the estate of which D 
was tenant for life estate owner. 





Privy Council. 
Robins v. National Trust Co. Limited. 7th February. 


CANADA—ONTARIO~ SETTING ASIDE WiLL—RULE AS TO 
CONCURRENT Finpincs or Fact—RvuLe APPLIES TO ALL 
APPEALS TO THE Boarp. 


The rule that the Board will not inte rfe re with concurrent 
findings of pure fact unless there is some definite ground for 
such interference is a rule of conduct which applies to all 
judicatures whose final tribunal is the Board. 


This was an appeal from the Supreme Court of Ontario 
(Appellate Division) in a suit in which the appellant sought to 
set aside the will of Mr. E. C. Walker, a wealthy distiller of 
Walkerville, Ontario. The grounds on which he sought to 
set aside the will were testamentary incapacity and undue 
influence. The trial judge dismissed the action and the 
Appellate Division unanimously affirmed his decision. In the 
present appeal the appellant sought to induce their lordships 
to examine the evidence and to come to the conclusion that 
the result arrived at by the trial judge and the Court of Appeal 
was wrong. That raised the question whether their lordships 
would examine the evidence in order to interfere with the 
concurrent findings of two courts on a pure question of fact, 
namely, whether the testator had testamentary capacity 
or was under undue influence at the time he made his will. 

Viscount DuNEpIN said the rule as to concurrent findings 
was not a rule based upon any statutory provision, but was a 
rule of conduct which the Board had laid down for itself, 
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As such it had gradually developed. The judicature which 
had given the greatest occasion for its development had 
undoubtedly been the Judicature of India, but the principle 
was not in any way limited in its application to Indian law. 
Indeed, it was obvious that if such a rule was a good rule 
to be applied in the courts in India there could be no reason for 
suggesting that the findings of the courts of our great self- 
governing Dominions should be entitled to less consideration. 
Their lordships wished it to be clearly understood that the 
rule of conduct was a rule of conduct for the Empire, and would 
be applied to all the various judicatures whose final tribunal 
was the Board. Being a rule of conduct and not a statutory 
provision it was not a cast-iron rule, but it would avail little 
to try to give a definition which would at once be exhaustive 
and accurate of the exceptions which might arise. It would 
be sufficient to quote what had been said in the past. In the 
case of Moung Tha v. Moung Pan, 27 Ind. App. 166, Lord 
Hobhouse, delivering the judgment of a board, which included 
Lord Macnaghten and Lord Lindley, said: “ The case is one 
which very decidedly falls within the valuable principle 
recognised here and commonly observed in second Courts of 
Appeal that such a court will not interfere with concurrent 
judgments of the courts below on matters of fact unless 
definite and explicit grounds for that interference are 
assigned.” There was a faint attempt made in the present 
case to argue that what the appellant considered a quite 
inadequate appreciation and an unjustifiable belittling of a 
witness whom he regarded as all-important would amount 
to a miscarriage of justice. The expression meant no such 
thing. It meant such departure from the rules which 
permeated all judicial procedure as to make that which 
happened not in the proper use of the word judicial procedure 
at all. There was, however, another way of preventing the 
application of the rule. If it could be shown that the finding 
of one of the courts was so based on an _ erroneous 
proposition of law that if that proposition be corrected the 
finding disappeared, then in that case it was no finding at all. 
Their lordships therefore thought that the attempt to avoid 
the effect of the concurrent findings rule failed. The trial 
judge came to his result on a consideration of the whole 
evidence. That the Court of Appeal looked at the evidence 
in rather a different way mattered not, for the rule was a rule 
as to concurrent findings, and not a rule as to concurrent 
reasons. The appeal, therefore, fell to be dismissed, with 
costs. 

CouNsEL: Stuart Bevan, K.C., O. E. Fleming, K.C. (of the 
Canadian Bar), and Sir R. Aske; G. Osler, K.C.; Rodd, K.C., 
and Hellmuth, K.C. (all of the Canadian Bar). 

Souicitors : Collyer-Bristow & Co.; Blake 
Freshfields, Leese & Munns. 


(Reported by S. E. WiL11AMs, Esq., Barrister-at-Law.] 


& Redden ; 


High Court—Chancery Division. 
Hutton v. The Attorney-General and Others. 
Tomlin, J. 11th January. 


CoMPULSORY PuRCHASE—LAND FoR Mitirary PuRPOSES 
TAKING “‘ NECESSARY OR EXPEDIENT ’’—CERTIFICATE OF 
Deruty-LizuTENANTS—Ricut oF LANDOWNER TO BE 
HearpD—ConpitTion Precepent—Derence Act, 1842, 
5 & 6 Vict. c. 94, ss. 19 and 23—-Acquisition or LanpD 
(ASSESSMENT OF COMPENSATION) Act, 1919, 9 & 10 Geo. 5, 
c. 57, ss. 1 and 7. 


The granting of a certificate that the taking of land for military 
purposes is necesscry or expedient under s. 23 of the Defence 
Act, 1842, by a lord-lieutenant or by two deputy-lieutenants is 
not a judicial matter giving the owner of the land a right to be 
heard thereon, because the reasonable meaning of the language 
employed in the Act shows that where as in s. 19 a judicial 
function has to be performed procedure is provided for a hearing, 





but in s. 23 the officers who have to give the certificates are persons 
with military functions which qualify them to come to a conclusion 
as to the necessity or expediency and are not a tribunal. 


Motion. 

This was a motion for an injunction to restrain the Secretary 
of State for War from taking or continuing any proceedings 
before an arbitrator for assessment of certain compensation 
and to restrain the arbitrator from holding or continuing such 
proceedings. The facts were as follows: The plaintiff was 
tenant for life of certain settled estates near Richmond in 
Yorkshire, and negotiations were started in 1924 on behalf of 
the Secretary of State for War for the acquisition of a part 
of these lands for military purposes. No agreement was come 
to and notice to treat with a view to the compulsory acquisition 
of the land was served on the 2nd October, 1925. Further 
negotiations proved fruitless. In March, 1926, the plaintiff, 
according to his own evidence, first became aware that the 
military authorities had, in August, 1925, obtained, pursuant 
to the Defence Act, 1842, s. 23, the certificate of two deputy- 
lieutenants of the North Riding that the taking of the land 
was necessary or expedient. A Treasury warrant was also 
obtained pursuant to that section. Application was made on 
behalf of the Secretary of State for War in September, 1926, 
for the appointment of an official arbitrator under the 
Acquisition of Land (Assessment of Compensation) Act, 1919, 
to assess the amount of compensation, and one John Willmot 
was appointed arbitrator. The plaintiff's contention was that 
he was entitled to be heard by the deputy-lieutenants before 
they granted their certificate, and he accordingly started 
proceedings against the Attorney-General, the Secretary of 
State for War, and the arbitrator for a declaration that the 
certificate granted in August, 1925, was null and void and 
moved for an interim injunction. 

Tomi, J., after stating the facts, said: The plaintiff 
claims that the exercise of the compulsory powers under the 
Defence Act, 1842, s. 19, is contingent on a certificate being 
obtained pursuant to s. 23, and that the granting of that 
certificate by the lord-lieutenant or two deputy-lieutenants is 
a judicial matter, so that a certificate cannot properly be 
granted without giving the owner of the land an opportunity 
to be heard. It has been said by Willes, J., in Cooper v. 
Wandsworth District Board of Works, 14 C.B. (N.S.) 180, 190, 
that a tribunal which is invested by law with power to 
affect the property of one of His Majesty's subjects is bound 
to give the subject an opportunity of being heard. That is 
not questioned, and the only matter to be determined 1s 
whether the deputy-lieutenants are such a tribunal, and that 
turns on the construction of the Act. Unless this is so, the 
procedure under the Defence Act is such that a landowner 
can have his land compulsorily acquired without his having 
an opportunity to object that its acquisition is neither 
necessary nor expedient. ‘his consideration would not, 
however, justify me in coming to a conclusion contrary to the 
reasonable meaning of the language employed in the statute. 
When under the Defence Act, 1842, a judicial function has 
to be performed, the Act provides for its performance by 
judicial officers and makes provisions as to the procedure. 
‘That was so in s. 19, but in s. 23 the officers selected are 
persons who at the time the Act was passed had military 
functions which might well qualify them to come to a con- 
clusion as to the necessity or expediency of taking the lands 
for military purposes. Further, s. 23 contains two conditions 
precedent, the granting of a certificate and of a Treasury 
warrant, and it is inconceivable that the plaintiff should be 
entitled to be heard before a Treasury warrant is granted. 
Further, the question of necessity or expediency must be 
largely a question of policy, and it is difficult to suppose that 
the Legislature should contemplate such a question, possibly 
vital to the defence of the country, being debated at the instance 
of the subject whose land is required. I come therefore to 
the conclusion that the plaintiff's contention fails. 
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CounsEL: Schiller, K.C., H. G. Robeitson ; Sir Douglas 
Hoag, A.-G., and Dighton Pollock ; Morton. 

SOLICITORS : Mazwell, Batley & Co., for Simpson, Curtis, 
Dizon & Burrill, Leeds; The Treasur, Solicitor ; Trower, 
Stull & Keeling. 


[Reported by L. M. May, Eaq., Barrister-at-Law.] 


High Court—King’s Bench Division 
R. v. The Minister of Health: Lx parte Dore. 
Lord Hewart, C.J., Avory, J., Salter, J. 14th February. 


Loca, GOVERNMENT—METROPOLITAN BoroUGH— WAGE Pay- 
MENTS—DISALLOWANCE—SURCHARGE—APPEAL TO KING’s 
Bencu Diviston—To MINISTER OF HEALTH—ALTERNATIVE 
ReEMEDIES—J URISDICTION OF MINISTER OF HEALTH—PoOR 
LAw AMENDMENT Act, 1844, 7 & 8 Vict., c. 101, ss. 32, 35 
and 36—Poor Law Avupir Act, 1848, 11 & 12 Vict., c. 91, 
s. 4. 

A ce rlificate of remission of sure harge granted by the Minister 
of Health to the Council of Poplar, on be half of certain surcharged 
councillors, was quashed by a Dir isional Court on the ground 
that the Minister of Health had no jurisdiction to make the 
order of remission, alte rnative action having already been taken 
by certiorari under s. 35 of the Poor Law Amendment Act, 1844. 
Such action preclude 8 an appeal to the Minister of Health under 
8. 36 of the Act. 


In this case a rule nisi for certiorari to quash an order of 
the Minister of Health was made absolute. The Minister of 
Health had remitted a surcharge of £5,000 made by the 
district auditor of the Metropolitan Borough of Poplar upon 
certain of the councillors of the borough in respect of wage 
payments made by the council for the year ended the 31st 
March, 1922. The material facts are set out in the judgment. 

Avory, J., read the following considered and unanimous 
judgment: “ On 29th July, 1926, this court granted a rule 
nisi on the application of John Buchanan Dore, a ratepayer of 
the Metropolitan Borough of Poplar, calling upon the Minister 
of Health to show cause why a certain certificate of remission 
of surcharge of the sum of £5,000, made by the district auditor 
upon certain councillors of the borough, should not be removed 
into this court with a view to its being quashed upon the 
grounds (1) that the persons surcharged having moved the 
King’s Bench Division to quash the surcharge, there was 
thereafter no right of appeal to the Minister of Health ; 
(2) that no appeal against the disallowance and surcharge was 
in fact made to the Minister of Health ; and (3) that if there 
was a right of appeal to the Minister of Health, and if an 
appeal was in fact made and/or if it was in his power to 
entertain and decide upon an application for a remission of 
the surcharge, his decision upon the appeal and/or application 
for remission was ultra vires and in excess of the powers 
conferred upon him. The material facts are that on 6th June, 
1923, the district auditor certified that in the accounts of the 
council of the borough for the year ended 31st March, 1922, 
he had disallowed to the extent of £5,000 charges in respect 
of wage payments made by the council, and had surcharged 
the £5,000 upon certain of the councillors named in his 
certificate. On 26th June, 1923, this court granted, on the 
application of the persons surcharged, a rule nisi for a writ 
of certiorari to remove into this court the said certificate of 
disallowance and surcharge with a view to its being quashed. 
On 2lst November, 1923, this court, after argument, dis- 
charged the rule nisi and affirmed the decision of the district 
auditor: Rex v. Roberts, 1924, 68 Sox. J. 343; 1924, 1 K.B. 
514. On 24th June, 1924, the Court of Appeal reversed this 
decision (69 Sox. J., 10; 1924, 2 K.B. 695), but on appeal to 
the House of Lords the order of the Court of Appeal was, 
on 3rd April, 1925, reversed, and the order of this court 
restored (69 Sox. J., 475; 1925, A.C. 578). On 9th April, 
1925, the Borough Council of Poplar, purporting to act on 


’ 





behalf of the surcharged councillors, made an application to 
the Minister of Health that the surcharge should be remitted, 
and, after negotiation with the council, the Minister, on 
20th May, 1926, made an order remitting the surcharge of 
£5,000. The question to be determined is whether he had 
power in the circumstances to make this order of remission.” 
His lordship referred to s. 32 of the Poor Law Amendment 
Act, 1844, which provides for the disallowance and surcharge 
of moneys improperly or illegally expended ; to s. 35 of the 
Act which empowers any person aggrieved by such surcharge 
to make application to the King’s Bench Division for relief ; 
and to s. 36 of the same Act, which provides that an aggrieved 
person may, in lieu of applying to the court for a writ of 
certiorari, apply to the Poor Law Commissioners (now the 
Minister of Health) to inquire into and decide upon the lawful- 
ness of the disallowance and surcharge. He further referred 
to s. 4 of the Poor Law Audit Act, 1848, which gives the 
Commissioners power to remit surcharges under certain 
conditions, and stated that it was under the power conferred 
by this section that the Minister of Health purports to have 
made the order of remission in this case. His Lordship con- 
tinued: “In the present case there was no appeal to the 
Minister of Health under s. 36 of the Act of 1844, or under s. 4 
of the Act of 1848 against the disallowance or surcharge, 
the persons aggrieved having chosen the alternative remedy 
by certiorari under s. 35 of the Act of 1844; and, as the 
jurisdiction to make an order of remission only arises upon 
such an appeal to the Minister of Health, the order in this 
case appears to have been made without jurisdiction and cannot 
be supported. This view is confirmed by reference to s. 247, 
s-s. (8), of the Public Health Act, 1875. Having come to the 
conclusion that the rule should be made absolute on the ground 
that the Minister of Health had no jurisdiction to make the 
order of remission, it is unnecessary to consider whether, 
in the circumstances of this case, the order could be properly 
made.” 

CounsEL: The Attorney-General (Sir Douglas Hogg, K.C.) 
and W. Bowstead, showed cause for the Minister of Health ; 
R. P. Croom-J ohnson for the Poplar Corporation ; J. Scholefield, 
K.C., and H. A. Hill supported the rule. 

Soxicrrors : The Solicitor to the Ministry of Health ; W. H. 
Thompson ; OC. G. Bradshaw and Waterson. 

[Reported by CHARLES CLAYTON, Esq., Barrister-at-Law.] 








Societies. 
The Solicitors’ Managing Clerks’ Association. 

The annual meeting of the Solicitors’ Managing Clerks 
Association took place on Thursday, the 10th inst., at The 
Law Society’s Hall, Mr. W. J. Talbot, the retiring President, 
occupying the chair. 

From the report of the council it appeared that the member- 
ship had increased by sixty-eight during the year. <A petition 
for a charter had again been presented to the Privy Council, 
but an intimation had been received that it would not be 
granted. The finances were in a highly satisfactory condition, 
and there was a balance of income over expenditure for the 
year of £104 15s, 5d. 

The President remarked that the finances were better, 
and the number of members greater than had ever been 
the case before. The classes for junior law clerks, which had 
been held for the sixth year in succession, had again proved 
most successful. He mentioned as a proof of the interest 
County Court officials took in the work of the association, 
that Mr. Registrar Dell, of the Mayor’s and City of London 
Court, had delivered an address on ‘‘ County Court Costs,” 
during the course which dealt with ‘‘ County Court Practice.”’ 


Mr. A. J. Charlton, in moving the adoption of the report, 
urged that increased efforts should be made to increase the 
membership. 

Mr. F. C. Haggar supported the motion, which was 
unanimously agreed to. 

Mr. W. F. Gillham moved an amendment of the rules 


giving power to the council, with the sanction of a resolution 
passed by not less than one-third of the members present 
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and voting at a general meeting, to take the necessary steps 
for incorporating the association as a limited company, the 
liability of the members not to exceed the sum of five shillings 
each. He said it did not appear likely that their efforts to 
obtain a charter would be successful in the near future, and 
that incorporation under the Companies Acts seemed to be 
the next best thing. The association had about 400 members, 
and he believed their assets were well over £1,000. He 
agreed that it was important to increase the membership, 
but pointed out that every managing clerk, at all events in 
London, had been circularised with this object. The only 
course left was missionary effort on the part of the members. 

The motion was adopted unanimously. 

Mr. Frank Smith was elected president and Mr. Talbot 
vice-president, Mr. P. W. Everett was also elected vice- 
president on resigning from the council owing to ill-health. 
Twelve vacancies on the council, caused by retirement in 
rotation and by resignations, were filled as follows; Mr. B. R. 
Cecil, Mr. G. E. Denton, Mr. H. C. Glenn (Sheffield), Mr. F. D. 
Hammond, Mr. A. E. Harrison, Mr. P. T. Hills, Mr. D. T. 
Lark, Mr. C. Liney, Mr. F. C. Salmon, Mr. F. Taylor, Mr. H. 
Thompson, and Mr. E. G. Tindall (Hon. Sec.). 


The Medico-Legal Society. 
(President : The Rt. Hon. Lord Justice ATKIN.) 

An ordinary meeting of the society will be held at 
11, Chandos-street, Cavendish-square, W.1, on Thursday, the 
24th inst., at 8.30 p.m., when a Paper will be read by 
Dr. F. J. McCann on ‘* Some Cases of Medico-Legal Interest in 
the Practice of Gynzxcology,’’ which will be followed by a 
discussion. 

Members may introduce guests to the meeting on production 
of a member’s private card. 

ERNEST GODDARD, 
BERNARD H. SPILSBURY, 


14th February, 1927. Hon. Secs. 





Solicitors’ Benevolent Association. 


The usual monthly meeting of the directors of this Associa- 
tion was held at The Law Society’s Hall, Chancery Lane, 
on the 9th inst., The Right Hon. Sir William Bull, Bart, M.P., 
in the chair. The other directors present. were Messrs. 
F. E. F. Barham, E. E. Bird, E. R. Cook, T. S. Curtis, 
E. F. Dent, A. G. Gibson, E. B. Knight, C. G. May, H. A. H. 
Newington, R. W. Poole and A. B. Urmston (Maidstone). 

£546 was distributed in grants of relief; forty-six new 
members were admitted; Dr. T. C. Jackson (Hull) was 
elected a director, and other general business transacted. 


United Law Society. 

A meeting of the society was held in the Middle Temple 
Common Room on Monday, 7th inst., Mr. L. F. Stemp in the 
chair. Mr. A. O. Hughes opened: ‘* That in the opinion of 
this House the Government has been guilty of neglecting 
British interests in China.’”’ Mr. H. C. Debenham opposed. 
There also spoke Messrs. I. Lloyd, H. W. Pritchard, N. Tebbutt, 
Mountford, H. S. Wood Smith, S. Ashley and J. MacMillan. 
The opener hav_ng replied, the motion was put to the meeting 
but was lost by three votes. 

A meeting of the Society was held in the Middle Temple 
Common Room, on Monday, 14th inst., Mr. L. F. Stemp in 
the chair. : 

The subject for debate was the following question :— 

‘‘B’s cat invaded A’s pigeon cote, and destroyed a 
valuable bird. A identified the cat and complained to 

B, who undertook to prevent any repetition of the occurrence. 

A week later an even more valuable pigeon belonging 

to A visited B’s garden, and while engaged in scratching 

up B’s recently sown sweet pea seeds, was killed by the 
cat. Asues B forthe value of the pigeon. Will he succeed?”’ 

Mr. H. Shanly opened in the affirmative, Mr. W. H. White 
opposed. There also spoke Messrs. E. H. Pearce, I. E. 
Harper, W. S. Chaney, B. Ogle and N. Tebbutt. The opener 
having replied, the motion was put to the House, but was lost 
by six votes. 


Certified Accountants’ Examination Results. 


The results of the examinations of the London Association 
of Accountants, held in December last, have just been issued. 
The total number of candidates who presented themselves for 
the examinations was 617, of which number 286jpassed and 
331 failed to satisfy the examiners. AThirty-eight candidates 
sat for the Final Examination, of whomjthirteen passed and 





twenty-five failed. Of those examinees who took the Fina] 
Examination in two sections, sixty-two passed in Section I 
out of 144 sitting, and in Section II fifty-two passed and 
seventy-nine failed. In the Intermediate Examination, of a 
total of 271 sitting, 146 passed and 125 failed, while thirteen 
Preliminary candidates passed and twenty failed. 

The Association’s special certificate in cost accounts and 
systems of costing was gained by thirty-seven candidates. 





Law Students’ Journal. 


Law Students’ Debating Society. 

At a meeting of the Society, held at The Law Society's 
Hall, on Tuesday, 15th inst. (Chairman, Mr. H. M. Pratt) 
the subject for debate was : 

* That this House disapproves of any interference with 
the freedom of the Press to report legal proceedings.”’ 
Mr. Cecil Binney opened in the affirmative, and Mr. Hubert 

Shanly in the negative. 

The following members also spoke: Messrs. Parker-Ayres, 
Hart-Leverton, Syson, Chadwick, Pleadwell, Malone, Buller, 
Jones, Miss D. C. Johnson, Dr. Haas, Mr. Wyatt. 

The opener having replied, the motion was lost by fifteen 
votes. 

There were twenty-four members and one visitor present. 


Wakefield and District Law Students’ Society. 


At the last meeting of the above society, held on the 2nd 
inst., C. J. Howarth, Esq., B.A., in the chair, the following 
subject was debated : ‘‘ A went through a marriage ceremony 
with B. Later, in the bond fide belief that B had a husband 
alive at the time, and that the marriage with her was void, 
A went through a marriage ceremony with C. In point of 
fact B’s husband was dead at the date of her marriage to A. 
Is A guilty of bigamy?’ Mr. A. B. Fox opened for the 
affirmative, and Mr. J. R. Nicholson replied. The following 
members also spoke: Miss Barker and Messrs. E. Barker, 
F. L. Barlow, J. L. J. Burton, LL.B., A. A. Collins, C. Craven, 
H. Hall, J. H. Lawton, C. V. H. Smith, LL.B., and P. B. 
Thomas. After the leaders had replied, the chairman summed 
up, and the affirmative was carried by eight votes to four. 

On the 8th inst., at Wakefield, a joint debate was held 
with the Bradford Law Students’ Society, His Honour Judge 
Woodcock in the chair. There were present ten Bradford 
members and fifteen Wakefield members. The subject debated 
was—‘ That the decision of the majority of the House of 
Lords in the case of Edwards v. Porter, 1925, A.C. 1, was 
erroneous.’ Mr. J. lL. J. Burton, LL.B. (Wakefield) opened 
for the affirmative, and Mr. C. V. H. Smith, LL.B. (Wakefield) 
seconded. Mr. G. F. Shipman, B.A. (Bradford) and Mr. W. J. 
Shaw replied. After the Chairman had summed up, the leaders 
replied, and the motion was carried by fourteen votes to seven, 
five members having left the meeting befofe the close. 

On Wednesday evening, the 9th inst., the above Society 
gave a complimentary dinner at the Strafford Arms Hotel, 
Wakefield, to Mr. R. Pilkington, LL.B., who recently estab- 
lished a record by winning every prize for which he was eligible 
at the Final and Honours Examinations of The Law Society. 
Mr. H. C. Dickinson, the President of the Wakefield Incor- 
porated Law Society, took the chair, and was supported by 
Mr. A. E. Greaves, with whom Mr. Pilkington was articled. 
There were also present Miss Barker and Messrs. W. H. Bagley, 
F. L. Barlow, J. L. J. Burton, A. A. Collins, C. Craven, A. B. 
Fox, J. W. Parker, C. E. Scholefield, C. V. H. Smith, and T. V. 
Way. The toast of ‘‘ The Guest ’ was proposed by Mr. J. W. 
Parker. 


ONTARIO MARRIAGE LAWS. 

Mr. Ferguson, the Premier of Ontario, has introduced a 
Bill in the Legislature to empower clergymen from any part 
of the British Empire to perform marriage ceremonies in 
Ontario. 

It will be within the recollection of our readers that on 
2ist August the Bishop of London officiated in Ontario at 
the marriage of his niece, but as under the Statutes of Ontario 
only a clergyman resident in the Province can celebrate 
marriages the rector of the parish repeated the words of the 
ceremony after him. 


HOSPITAL. 
AS TO LEGACIES, PLEASE DO 
MIDDLESEX HOSPITAL, 
FUNDS FOR ITS HUMANE 


THE MIDDLESEX 

WHEN CALLED UPON TO ADVISE 
NOT FORGET THE CLAIMS OF THE 
WHICH IS URGENTLY IN NEED OF 
WoORK. 
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Legal Notes and News. 
Professional Partnerships Dissolved. 
RADFORD FREEMAN, ARTHUR FREEMAN, ROBERT 
FREEMAN, and ERNEST CHARLES CHESTERTON, 
solicitors, 30a, George-street, Hanover-square, W.1 (Freeman 
and Son), by mutual agreement, so far as regards A. Freeman, 
who retires from the firm. C. R. Freeman, R. C. Freeman, 
and KE. C. Chesterton will continue the business under the style 
of Freeman and Son. 


CHARLES 
CLIFFORD 


Wills and Bequests. 


Mr. Alexander Wynant Findlay, LL.D., 
of Bulwer-road, Leytonstone, left 
of £9,240, 


solicitor (fifty-five), 


estate of the gross value 


BANQUETS IN OLDEN TIMES. 

In 1531 eleven barristers, being advanced to the dignity 
of * coif,”’ gave aseries of banquets at the Bishop of Ely’s Palace 
at Holborn. The festival lasted for five days, and among the 
guests were the King and Queen, the Foreign Ambassadors, 
the Judges, the Lord Mayor, Aldermen, etc., and the Masters 
of all the City Companies. The following is the bill of fare, 
with the prices: twenty-four oxen at £1 6s. 8d. each, 100 sheep 
at 2s. 10d. each, 150 calves at 4s. Sd. each, thirty-four hogs 
at 3s. 4d. each, ninety-one pigs at 6d. each, fourteen dozen 
of swans (no price given), ten dozen capons at Is. 8d. each, 
nine dozen and a half Kentish capons at Is. each, nineteen 
dozen common capons at 6d. each, seven dozen of grouse at 
Sd. each, fourteen dozen and a half common cocks 8d. each, 
thirty-seven dozen of pigeons at 10d. per dozen, 340 dozen 
of larks at 5s. per dozen. 

DONE BY GOLF 


FOR DAMAGE 


BALL. 

County Court on Monday last, Clayton 
Waggons, Limited, of Abbey Works, Lincoln, sued Mr. L. H. 
Pell, of the Guards’ Club, Brook-street, W., for 30s., the cost 
of repairing the damage done to the windscreen of their motor- 
lorry by a golf ball. Mr. John Russell, counsel for the plaintiffs, 
said that it was the first time that the point had come before 
the courts. The previous cases concerning damage by golf 
balls were of a different nature in that the public highway 
was not the In the present a point was raised 
which affected a large number of people, users of the public 
highway, and as it had never been decided before he asked 
higher scale. There was no appearance by 
or on behalf of the defendant. Deputy-Judge Ross-Brown 
said he thought that in the of the highway or a public 
path alongside or across a golf course the liability was obvious, 
Hie gave judgment for the plaintiffs for the amount claimed 
with costs on Seale B. 


LIABILITY 


At Westminster 


scene, case 


for costs on the 


case 





Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 


APPEAL COURT Mr. JUSTICE 
ROTA No. 1 ROMER, 
Monday Feb. 21 Mr. Jolly Mr. Bloxam Mr. More 
Tuesday .. 22 More Hicks Beach More Jolly 
Wednesday . 25 More 
Thursday .. 24 Jolly 
Friday . 25 More 
Saturday .. 26 Jolly 
Date. Mr Mr. JUsTICce 
ASTBURY TOMLIN. 
1 Mr. Hicks Beach Mr. Bloxam Mr. Synge Mr. Ritchie 
Tuesday .. 22 Bloxam licks Beach Ritchie Synge 
Wednesday . 23 Hicks Beach Bloxam Synge Ritchie 
Thursday .. 24 Bloxam Hicks Beach Ritchie Synge 
Friday , Hicks Beach Bloxam Synge Ritchie 
Saturday .. 26 Bloxam Hicks Beach Ritchie Synge 


EMERGENCY 


Date Mr. JUSTICE 
Eve 


Synge Jolly 
Ritehic More 
Hloxam Synge 
Hicks Beach Ritchie 

JUSTICE Mr. JUsTIO“ Mr. JUSTICE 
CLAUSON RUSSELL 
Monday Feb 


VALUATIONS FOR INSURANCE —It is very essential that all Policy Holders should 
have a detailed valuation of their effecta. Property is generally very inadequately 
insured, and In case of loss insurers suffer accordingly. EBENHAM STORR & SONS 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate. furs, 
farnivare, works of art, brio-.-brac a speciality. 


NIVERSAL APPEAL. 
To LAWYERS: FOR A PosTcARD OR A GUINEA FOR A MODEL 
Form or Bequest TO THE HospirAL FoR EPILEPSY 
AND PARALYSIS, MAIDA VALE, W. 


A l 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement, 
Thursday, 24th February, 1927. 





YIELDWITH 
REDEMP- 
TION. 


} | 
| yy INTEREST 


16th Feb,| YIELD. 





a ais a ¢@ 
13 6 —_ 

10 6 — 

18 6 

13 17 

19 17 

ll 12 


English Government Securities. 
Consols 4%, 1957 or after ae 854 
Consols 24% ‘i — ee <1 a 
War Loan 5% 1929-47 + -. | 101g 
War Loan 44% 1925-45 -- | 964 
War Loan 4% (Tax free) 1929-42 . | 1014 
War Loan 34% Ist March 1928 ee 984 
Funding 4% Loan 1960-90 “ 87} 
Victory 49%, 3onds (available for Estate 

Duty at par) Average life 35 years .. 93 
Conversion 44%, Loan 1940-44 + 964 
Conversion 34% Loan 1961 din PF 763 
Local Loans 3% Stock 1921 or after .. 633 
Bank Stock . | 2644 


ow & RD 


> > > 
_ 


India 44%, 1950-55 a - as 914 
India 34% a as on - 70 
India 3% .. oe - kt ia 594 
Sudan 44% 1939-73 ns - aa 944 
Sudan 4%, 1974 .. en a3 a. 844 
Transvaal Government 5% Guaranteed 
1923-53 (Estimated life 19 years) .. | 81} 


Colonial Securities. 

Janada 3% 1938 * és 834 

Cape of re Hope 4%, 1916-36 

Cape of Good Hope 34% 1929-49 

Commonwealth of Australia 5% 1945-75 

Gold Coast 44% 1956 

Jamaica 44% 1941-71 

Natal 4% 1937 .. os a 

New South Wales 44% 1935-45 

New South Wales 5% 1945-65 .. 

New Zealand 44% 1945 

New Zealand 4%, 1929 

Queensland 5% 1940-60 

South Africa 5% 1945-75 

S. Australia 5% 1945-75 

Tasmania 5% 1932-42 ‘ ais 

Victoria 5% 1945-75 ~s ~ “a 99} 

W. Australia 5% 1945-75 ss o 994 


Corporation Stocks. 

sirmingham 3°, on or 
at option of Corpn. 

Birmingham 5% 1946-56 1034 
Cardiff 5%, 1945-65 - .. | 100xd 
Croydon 3% 1940-60... oe ee 694 
Hull 34% 1925- 55 ‘ , ss 774 
Liverpool 34% on or afte r 1942 at 

option of Corpn , os 734 
Ldn. Cty. 24% Con. Stk. after 1920 at 

option of ¢ — “a «e - 51} 
Ldn. Cty. 3% Con. Stk. after 1920 at 

option of C orpn. oe 634 
Manchester 3% on or ¢ after 1941 aa 624 
Metropolitan Water Board 3% ‘A’ 

1963-2003 ee oe = ee 64} 
Metropolitan Water Board 3% 

1934-2008 .. ww eee | OME 
Middlesex C. C. 34% 1927-47 .. - 814 
Newcastle 34% irredeemable .. - 714 
Nottingham 3% irredeemable .. ai 62} 
Stockton 5% 1946-66 1004 
Wolve srhampton 5% 1946-56 1014 

ene Railways Prior Charges. 

. Western Rly. 4% Debenture ‘ 814 

. Western R ly. , Rent Charge... 994 
G t Western R ly. 5%, Preference , 964 
L. North Eastern R ° 4%, Debenture. 754 
L. North Eastern R ly. 4m ( Juaranteed | 72% 
L. North Eastern Rly.4% Ist Preference 64} 
L. Mid. & Scot. Rly. 4% Debenture .. 794 
L. Mid. & Scot. Rly. 4% Guaranteed .. 79 
L. Mid. & Scot. Rly. 4% Preference .. 754 
Southern Railway 4% Debenture ee 814 | 
Southern Railway 5%, Guaranteed 994 | 
Southern Railway 5% Preference ° 964 
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